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The times impose on the organized Bar #éw~duties and new 
opportunities for leadership of informed public opinion. We are 
not living or carrying on our work in the era or mood of 1878. 
We cannot put in our own way the barriers and hurdles of nar- 
row and ancient concepts of our objectives. Whatever goes to the 
heart of defending and maintaining our Constitutions, our laws, 
our form of government, and the right of men to live their lives 
in freedom from others’ tyranny, must be within our Association’s 
province unless we are to fail our country and ourselves. 

















From a Report to the House of Delegates 
on February 23; quoted in editorial: 


““Object’ of our Association” (page 300) 
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N O yy oo» for the first time...a comprehensive 


treatment of FEDERAL INCOME TAXATION 
OF TRUSTS AND ESTATES ciat 









































by LLOYD W. KENNEDY - 
CONDENSED TABLE 5 
OF CONTENTS i . ( 
In one convenient volume—the first 
- = : I 
Casper 1 -Genesel Low of complete treatise on all aspects of 
Trusts and Estates i 
this increasingly complex subject 
Chapter 2- Taxation of Or- oY P ! va 
dinary Trusts and Estates 
Chapter 3 - Charitable Trusts 
and Charitable Contribu- Con 
— A “must” for all attorneys and others Con 
Chapter 4- Problems Relat- engaged in trust and estate work. Keenly O 
ing Primarily to Trusts P : ul 
penetrating yet broad in scope, Mr. Ken- vals 
Chapeer 3-Problems Relat- nedy'’s work deals fully with. the subject. fn. 
ing Primarily to Estates E : i ina 
Included also is a discussion of the new ail 
Chapter 6-Revocable and SS ae , as anc 
Controlled Trusts concept of “distributable income” intro- iti 
‘ . 9 ie 
Appendix 1-Internal Rev- duced by the 1942 Revenue Act, together now 
enue Code Provisions (Re- with the highly technical 65-day rules. ia 
—™* as Re i" CUM. 
ia lias, Case law development under the Clif- ABOUT THE AUTHOR ‘adi 
mys i " 5 i , ip” Mr. Kennedy is in active practice in : 
iia ataaieal ford doctrine of “substantial ownership Chicas, specializing in Fe eral Taxa, Ohi 
pr. 2 H 7 7 H in- tion. From to » he serv 
Ii, (Relating Primarily is compared with the controversial in s Research, Editor of Coordinators 
" ~ H H i<cj , Cych ic eral Tax Service an 
to Trusts and Estates) terpretations in the Commissioner's pa the, material on the txation 
~itati i f trusts and estates. uate o 
— 2 - oe to Amended Regulations. Fully annotated Harvard —- - gt rages Har- Are 
-ases, Code Sections, Reg- i vard Law ool in ,» he is a 
ulations and Bureau Rul- --- Up CO the minute. member of the Illinois and Penpsyl- of | 
ings) vania Bars; of the American, Illinois 
F and Pennsylvania Bar Associations; Pro! 
and of the American Judicature 
Index ciety. hia 
m 
2 AUTHORITATIVE COMPANION WORKS ne 
il id 
és hor 
SCOTT ON TRUSTS PAUL... FEDERAL ESTATE ' 
N e ra 
AND GIFT TAXATION ' 
stati 
A work which, in the 8 years since publica- “America’s outstanding legal student of side 
tion, has actually made law—cited again Federal Taxation”, Randolph Paul's work is ur 
and again by highest Federal and State now generally recognized as the leading 
courts. An indispensable tool for everyone authority on the subject. A brilliant, pene- : 

: ‘ : ; ‘ er s$O 
engaged in trust work. 4 vols. and 1946 trating analysis with copious citations. 3 Aid: 
Supplement. vols. including 1946 Supplement. 

Issu 
iS te 
See your local law book dealer, or - 
VIdl 
LITTLE, BROWN & COMPANY ie 
BOSTON, MASS. How 
adoy 
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In This Issue 





Proceedings of House of 
Delegates February 23-24 1& 46 


lo the exclusion of many things we 
ished to publish, we bring to Asso- 
ation members promptly a sum- 
ary of the debates had and the im- 
tant actions voted in the mid-year 
sssions of the representative body 
| our profession. An unusual num- 
r of the Resolutions adopted were 


s 


) important that they are reported 
ipart from this summary. 


Committee on Scope and 2 
Correlation of Work Elected 


Our Association has at times under- 
taken activities than it can 
finance and carry forward. Selection 
and restraint have not always been 
practiced, as budgetary conditions 


more 


now compel. A new Committee for 
considered planning has been el- 
cted, with Howard L. Barkdull, of 
Ohio, as its Chairman. 


Are Law Teachers Members 3 
of the Legal Profession? 


Professor John Hanna, of the Colum- 
bia University Law School, thrusts 
ome challenging questions straight 
t our Courts and practicing lawyers, 
ud makes a plea which is obviously 
hot from the heart”. He states sev- 

al aspects of the law professors’ 
status which deserves careful con- 
sideration by leaders and members of 


ur profession. 


Association Favors Federal 4 
Aid for Adequate Housing 


Issues as to our Association’s stand 
is to federal funds to assist in pro- 
viding adequate homes for millions 
f our people were resolved by the 
House of Delegates’ unanimous 
idoption of a resolution favoring a 
remedial program for such assistance 
for privately-owned housing. 


Lack of Funds Halts Work 5 
as to International Law 


A serious situation confronts our As- 
sOciation in that, with the Interna- 
tional Law Commission created and 
soon 
and 


to be nominated and elected 
with important preliminary 
work by the Secretariat under way, 
our Association cannot make funds 
available for its expected participa- 
tion, unless “deficit financing”’ is re- 
sorted to, which would be contrary 
to the policy of the Board of Gover- 


nors and House of Delegates. 


Progress in the Administration 4 
of Justice in China 


Our beloved mentor, Roscoe Pound, 
now Adviser to the Ministry of Jus- 
tice of the Republic of China, has 
written for us an exciting report of 
the difficulties encountered, the 
gains made, and the plans under way, 
for establishing more firmly the ad- 
ministration of justice and law in 
the vast area which is in the throes 
of an earth-shaking struggle against 
Asiatic Communism. The hopes of 
the law-governed world may rest on 
the outcome; this “report from the bat- 
tle-front” is readable and reassuring. 


A Gracious Commemoration 7 
of 40 Years’ Service 


Do you remember when, as a young 
lawyer, you first timidly opened the 
door of the office of the Clerk of the 
august Supreme Court of the United 
States? Have you ever ceased to be 
grateful for the friendliness and help 
you received from Charles Elmore 
Cropley and his assistants? The Bar 
of the Court and country will read 
with warming approval our account 
of the informal tribute paid eve-- 
youthful Clerk Cropley on his com- 
pletion of forty years with the Court. 


State Ownership of Tidelands 
(S. 1988) Favored by Association 


Upon a careful study and compre- 
hensive report, the House of Dele- 
gates voted strong approval and ac- 
tion for S. 1988 to confirm State titles 
to tidal lands, notwithstanding the 
Supreme Court’s decision in the Tide- 
lands case (U.S. v. California, 332 
U.S. 19, 67 S. Ct. 1658). Compromise 
on this vital legislative issue was 
opposed. 


Lawyers May Help In Revising 10 
Rules of U. S. Court of Claims 


The U. S. Court of Claims is consid- 
ering changes in its Rules, and has set 
up a procedure for receiving and 
considering the specific suggestions of 
all interested members of the Bar. 
Our Association’s Special Committee 
on the Court of Claims is acting as a 
clearing house for suggestions. 


Legislation and Action 11 
Against Communism 


Our Association’s Committee on the 
Bill of Rights recommended to the 
House of Delegates the adoption of 
resolutions vehemently denouncing 
Communism, but insisting that the 
full safeguards and protections of 
the Bill of Rights be accorded to 
Communists. Registration of ‘“Com- 
munists and Communist organiza- 
tions” was favored, with publicity 
and education as “the one effective 
safeguard” against Communism. The 
resolutions were adopted, with a mi- 
nority that a declaration 
should not be made at this time in 
favor of registration, etc., 


voting 


as defini- 
tive and more stringent legislation 
may be drafted by the Nixon Sub- 
committee which is considering the 
recommendations submitted by many 
lawyers and others (34 A.B.A.J. 193; 
March, 1948). 


Did Lew Wallace 
Hate the Law? 


12 


Walter P. Armstrong has examined 
the evidence as to the attitude of the 
colorful 


and controversial Indiana 
lawyer who wrote Ben-Hur and The 
Prince of India. He concludes that 

: m 
(Continued on page V) 
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THE ONE work 


OHLINGER'S on Federal Practice 
FEDERAL which has been re- 
PRACTICE vised to conform to 


— 


LOVELAND'S the Amended Rules 
STEED FoR of Civil Procedure, 


effective March 19, 
1948. 


NOW READY! 
Seven volumes, 


OUTLINE OF $70.00, easy terms 


FEDERAL 


PROCEDURE of payment. Sam- 
TABLES ple pages, descrip- 


INDEX 


tive circular and 
terms sent upon 
request. 


Publishers *« CINCINNATI 1, OHIO 




























Brand-new ROOM CARS 


TRAVEL TO and from the American Bar 
convention in Seattle next September in the 
brand-new streamlined Pullmans operating 


on the North Coast Limited. 


May I reserve your space soon? 


E. E. NELSON 


Passenger Traffic Manager 
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St. Paul 1, Minnesota 
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—that’s Corporation Trust 


When a lawyer has a corpora- 
tion to be formed in any state 
other than his own—or one 
to be qualified, or an amend- 
ment, or certificate of merger, 
or certificate of withdrawal 
to be filed—C T will have the 
details of filing, recording, 
publishing (if required) car- 
ried out for him no matter 
what state or states may be 
involved, 


| 





A CT office within 
telephoning dis- 
tance or overnight 
mail of any lawyer 
anywhere. 


lor, pidaridi Tevet 


The Corporation Titet! ‘Company 


Fa 


CT Corporation | System 
And senate’ Companies 


Alba: 4 S. Hawk Screet 
Atlanta 3 57 Forsyth Street, N. W. 
Balt 10 Light Street 
9 10 Post Office Square 
Buffalo 3 295 Main Street 
Chicago 4 208 S. La Salle Street 
441 Vine Screet 
Cleveland 14 925 Euclid Avenue 
Dallas 1 1309 Main Street 
Detroit 26 71 
Dover, Del 30 Dover Green 
Hartiord 3 50 State Street 


Jersey Ci «ses 1S Exchange Place 
Los Angeles 13.....510 S. Spring Street 
Minneapolis 1... .409 Second Avenue S. 
New York ee 120 Broadway 
Philadelphia 9. . 123 S. Broad Screet 
Pittsburgh 22... ...535 Smithfield Street 

land, Me. 3.. 57 Exchange Street 
San Francisco 4 oe by ary Street 
Seattle 4 ° Avenue 
Se. Louis 2...... 314 New Beocdoee 
Washington 4 1329 B. Se. N. W. 


Wilmington 99... .100 West 10th Stress 
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(Continued from page III) 
Lew Wallace did not like the “in- 
tolerable rut” and routines of a law 
office but found enjoyment in court- 
room work. 

Military Obligation of Citizenship 4 3 
and Universal Training 

Recognizing that the obligation of 
citizens to join in defense of our 
country is implicit in our Constitu- 
tion and laws, and deciding that it 
is within the province of our Associa- 
tion to declare its considered opinion 
as to any legislation needed for pre- 
serving our institutions of freedom, 
the House of Delegates went on rec- 
ord as favoring universal military 
training of young men and women 
at suitable ages. A report to the 
House stated reasons for such action. 


Ending of Command Control 14 
of Courts Martial Urged 

The House of Delegates again ex- 
pressed emphatically its view that the 
Elston bill (H.R. 2575) be amended 
so as to remove commanding-ofhicer 
control of Army courts martial. The 
bill has passed the House of Repre- 
sentatives in an inadequate form and 
is before the Senate Committee on 
the Armed Forces. Members who 
have views on the subject should 
write their Senators. 

Would You Like To Be a 17 
Hearing Examiner? 

\bout 100 appointments are to be 
made of Hearing Examiners for fed- 
eral agencies, from applicants who 
are not now in regular status as Ex- 
aminers (see our March issue, page 
179). At salaries from $6000 to 
510,000 a year, these posts should be 
attractive to many in our profession. 
\n editorial comments on the op- 
portunity. 


The Second Year of 20 
United Nations Legislation 

Chis significant annual survey, first 
appearing in the JOURNAL in April 
ot 1947 (33 A.B.A.J. 381), comes at 
a time when its subject-matter is 
background for the consideration of 
imany momentous proposals which 
are only beginning to attract and 
receive the thoughtful consideration 
which Americans should give to 


them. 



























































A ways to handle your cases 
faster, more efficiently 


1 Rely on SounDScriper, the round-the-clock secretary. SOUNDSCRIBER is always 
ready for dictation, no matter what time of day or night you return from court 
or conference. 

2 Let SOUNDSCRIBER “‘sit in” and record your interviews, telephone conversations, 
the voices of your clients, witnesses, other attorneys—even entire court proceed- 
ings, if necessary. You'll never have to worry about misquoting anyone, or being 
misquoted. 

3 Save valuable time by dictating long briefs, memoranda, legal opinions, and 
abstracts of testimony to your SOUNDSCRIBER. Use it for taking depositions, too. 
SOUNDSCRIBER never misses a word, records everything. 

4@ Use the “Do-It-Now” method for getting detail work done—SOUNDSCRIBER. 
Just dictate when you're free, let your secretary transcribe at her convenience. 


Find out how SOUNDSCRIBER pays for itself in a few months by helping you to 
get more things done faster, thus increasing the number of cases and clients you 
can handle. Mail the coupon today! 


SoundScriber discs hold up 
to 30 minutes of dictation— 
are easily indexed, routed, 
filed or mailed. Radio-clear 
quality insures accurate 
transcription. Low first cost, 
lower operating Cost. 









The SOUNDSCRIBER CORPO! 
New Haven 4, Conn. 





Send me informatio 


SOUNDSCRIBER |" 
Trode Mork 
ELECTRONIC DICTATING AND RECORDING EQUIPMENT Address 
To find out how SoundScriber applies City 
to your practice, phone the nezrest 
distributor, listed under State 


“SoundScriber’’ in your classified telephone 
irectory. Or mail the coud0n. 















bl Dept. AB-4 
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THE 20TH CENTURY LEGAL PHI- 
LOSOPHY SERIES .. . “to repre- 
sent as nearly as possible the 
progress of Continertal Legal 
thought in all aspects of Philos- 
ophy and Jurisprudence in the 
last 50 years.” 





The 
Jurisprudence 
of Interests: 


Selected Writings of 
Max Riimelin, Philipp Heck, Paul Oertmann, 
Heinrich Stoll, Julius Binder, Hermann Isay 


Translated and Edited by |M. Magdalena Schoch 

With an Introduction by Lon L. Fuller 

HIS BOOK epitomizes the 

controversy on legal method 

which has agitated European lawyers ever since Jher- 
ing’s iconoclastic writings. It presents selections from 
the main works on jurisprudence of interests, both by 
its proponents, under the leadership of Philipp Heck, 
and by its critics. A similar controversy in this country 
has arisen out of “sociological jurisprudence” and 
“legal realism.” $5.00 


Latin-American 


Legal Philosophy 


By Luis Recasens Siches, Carlos Cossio, 
Juan Lilambias de Azevedo, Eduardo Garcia Maynez 


Translated by: Gordon Ireland, Milton R. Konvitz, 
Miguel A. de Capriles, Jorge Roberto Hayzus 
With an introduction by Josef L. Kunz 

HESE outstanding writings in 

jurisprudence of four leading 
Latin-American philosophers of law include impressive 
contributions to some of the most pressing contem- 
porary legal problems. Because of their concern with 
the theories of Husserl, Scheler, Hartmann, Ortega y 
Gasset and other important European philosophers, 
they are of special interest to philosophers and social 


scientists. $6.00 


(General Theory of Law and State and 
Natural Law Doctrine and Legal Positivism 


By Hans Kelsen 
Translated by Anders Wedberg and W. H. Kraus 
“What Kelsen does is to provide us with a purified and sharp- 
ened analytical jurisprudence . . . which, far from describing 
existing orders, reveals their glaring illogic and unblushing 
opportunism.”—PERCY E. CORBETT, Annals of the American 


Academy of Political and Social Science. Second printing $6.00 


At all booksellers, or from 








UNIVERSITY PRESS 
CAMBRIDGE, MASSACHUSETTS 
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500 N. 19th St. Ce 1673 
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Cranes 


[he colophon was the inscription or 
levice formerly placed at the end of a 
ook which contained the printer's 
ame, date, and place of printing. It 
was the finishing touch, the mark of 
achievement, the acknowledgment of 
responstbility for the accuracy of the 
ext from “title page to colophon.” 


(he watermark of Crane is the mark 
of achievement in making fine papers, 
for it means papers of cotton and 
linen fibres only—the choicest and 
most enduring materials from which 
paper can be made. No other paper 
maker has held to this one standard of 
quality so continuously and with such 
fidelity. The Crane watermark reveals 
itself when the sheet of paper is held 
igainst the light. We sug- 

vest you look for it when 

next you buy paper for 

your social, personal, 


or business needs. 


bragnes 


CRANES 
FINE PAPERS 


MADE IN DALTON, MASSACHUSETTS 
SINCE 1801 
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Court and 
Fiduciary Bonds 





WHEN you want them! 
WHERE you want them! 
HOW you want them! 











CALL THE LOCAL ID REPRESENTATIVE 


FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND 


HOME OFFICE: Baltimore, Md. 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 





Yes, Little Chief, our Chief measures up to the name! 

For it is the all-Pullman, extra-fare, transcontinental streamliner (along with 
the daily Super Chief) that is famous among discriminating travelers for 
smooth-riding speed, roomy comfort, and delicious Fred Harvey meals. 





The Chief provides daily service between Broadway Limited, and Baltimore & Ohio 
Chicago and Los Angeles, Chicago and Capitol Limited, it provides daily Pullman 
Phoenix, Chicago and San Diego. service between New York and Los Angeles, 

In conjunction with the New York Central and between Washington and Los Angeles 
20th Century Limited, the Pennsylvania without changing cars. 


SANTA FE SYSTEM LINES... Serving the West and Southwest 


T. B. Gallaher, General Passenger Traffic Manager, Chicago 4 
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What Time ts it? 


CONSULT YOUR WATCH AND YOU 
HAVE THE CORRECT ANSWER. 


What Date is it? 


CONSULT THE CALENDAR AND YOU 
HAVE THE CORRECT ANSWER. 


What is the Answer to 
Your legal Problem? 


consutt [)..J.5. AND YOU HAVE 
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House of Delegates: 


® Convened at the Edgewater Beach Hotel, in Chicago, for its sessions midway in 
our Association year, the House of Delegates devoted February 23-24 to a heavy 
calendar of business and took more actions of vital importance to the public and 
the profession than any other meeting in our Association's history. With an attendance 
of 168 members and every State and the Territory of Alaska represented, the House 
debated earnestly and on a high plane the many proposals, voted with a manifest 
awareness of their public importance, and heightened its stature as the representative 





senate of the profession of law. 

Some of the actions voted were of a controversial character and disclosed differences 
of reasoned opinion, but debate led to decisions by decisive votes. The leadership 
of President Tappan Gregory was manifested when he took the floor, at times, to 
support actions which he felt that it was important for the Association to take. At 
no stage was the debate hurried or the consideration of measures inadequate; and 
under the urbane presiding of Chairman Howard L. Barkdull the House completed 
its business in four sessions on the two days, without need for meeting on the 
third day, which had been made available. 

The actions voted which related to matters pending in the Congress or Government 
of the United States were brought promptly to the attention of the legislators and 
public officials involved. In a number of instances, the legislative prospects of the 
endorsed measures were substantially improved by the Association's support. To an 
unusual extent, the actions voted have been the subject of news articles and editorial 
comments in newspapers throughout the United States. 





* As is usual after a meeting of our to the spread of Communism and 
Association or the House of Dele- unlawful acts of Communists in 
gates, this issue of the JOURNAL is the United States, favoring the 
devoted considerably to reporting registration of Communists and 
the debates and actions. The usual Communist organizations and 
account of the proceedings of the other means of resistance to Com- 
House is given on pages post; but munist inroads, but insisting that 
several of the matters discussed and constitutional rights and _safe- 
decided are reported in separate ar- guards shall not be abridged as to 
ticles. The following is a summary Communists (see page 281 of this 
of the principal actions voted, with issue). 

references to the pages of this issue Recognizing the urgent need of 
on which their full text and accom- great numbers of our people for 
panying accounts will be found: decent homes which they can own 





Declaring emphatic opposition or rent, and favoring active fed- 

















Votes Many Important Actions February 23-24 


eral assistance to their construc- 
tion, principally by private enter- 
prise with federal encouragement 
and aid, but with public construc- 
tion of low-rental units in partic- 
ular areas where necessary and 
with federal loans to municipali- 
ties and States for slum clearance 
and the re-building of blighted 
areas, etc. (see page 269 of this 
issue). 

Taking preliminary action as 
to the Draft Covenant and Draft 
Declaration on Human Rights and 
several proposed Measures for 
Implementation of the Covenant, 
and setting up procedures where- 
by the views of the Bar Associa- 
tions and individual members may 
be expressed and taken into ac- 
count as to those documents (see 
pages 277 and 301 of this issue and 
page 200 of our March issue). 

Supporting strongly the enact- 
ment of S. 1988 to confirm State 
titles to tidal lands despite the 
Tidelands decision (U.S. v. Cali- 
fornia, 332 U.S. 19), and opposing 
any compromise legislation on the 
subject (see page 279 of this issue). 

Recognizing the military obli- 
gation of citizenship as implicit 
in our Constitution and laws, and 
favoring the enactment of legisla- 
tion for universal military train- 
ing of young men and women at 
suitable ages (see page 287 of this 
issue). 

Approving and directing further 
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House of Delegates 


studies for the development of 
plans for ending or lessening the 
federal tax inequities against part- 
ners in and proprietors of unin- 
corporated businesses, including 
members of professions, and ask- 


‘ 


ing for a specific plan “as soon as 
practicable” (see page 343 of this 
issue). 

Reiterating our Association’s 
staunch support of the recommen- 
dations of the Advisory Commit- 
tee on Military Justice, appointed 
by the War Department on nomi- 
nation by our Association, and es- 
pecially urging that the Elston bill 
(H. R. 2575) 
the House of Representatives be 


which has passed 


amended so as to carry out the 
recommendations for ending “‘com- 
mand control” of trials, decisions, 
and sentencing by Army courts 
martial, including the selection of 
members of the Court and the 
prosecution and defense officers 
(see page 288 of this issue and page 
216 of our March issue). 
Reaffirming its previously-voted 
approval, in principle, of the Mar- 
shall Plan (ERP) 


aid to European recovery and re- 


for American 


sistance to the spread of Com- 
munism (see page 286 of this 
issue). 

Urging that the nomination 
and election of members of the 
International Law Commission of 
the United Nations shall be of 
lawyers and jurists of the highest 
experience, prestige and authorita- 
tive scholarship in the field of 
international law (see page 271 of 
this issue). 

Urging a re-examination of the 
bases of the Social Security Act 
and recommending for considera- 
tion some fundamental changes in 
its formulae for payments (see 
page 343 of this issue). 

Approving and supporting basic 
legislation for strengthening the 


American patent system (see page 
344 of this issue). 


Reaffirming support of enact- 
ment of the Jennings bill (H.R. 
1639) as to the venue of actions 
under the Federal Employers’ Lia- 
bility Act but favoring considered 
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amendments of the bill which has 


passed the House of Representa-. 


tives (see page 341 of this issue). 

Approving and supporting the 
submission to the States of various 
amendments to the Constitution 
as to the Supreme Court of the 
United States (see page 1 of our 
January issue and page 342 of this 
issue). 

Recommending the creation of 
additional United States District 
judgeships in the Southern Dis- 
trict of New York, to relieve seri- 
ous calendar congestion and de- 
lays in trial (see page 343 of this 
issue). 

Approving our Association’s par- 
ticipation in legal phases of the 
work of the National Conference 
on Family Life, the organization 
of its Legal Section, etc. (see page 
341 of this issue). 

Approving the Board of Gov- 
ernor’s settlement of a long-stand- 
ing and provocative controversy 
as to certain law lists (see page 341 
of this issue). 

Directing the Committees on 
Commerce and on Employment 
and Social Security to make a 
joint study and report as to the 
advisability of substituting a 
Workmen’s Compensation Law 
for the Federal Employers’ Lia- 
bility Act as to the tort liability 
of interstate carriers, etc., for per- 
sonal injuries or death of employ- 
ees (see page 341 of this issue). 

Receiving from the Board of 
Governors a report that it had 
established an insured pension 

and retirement system for Associa- 

tion employees of long and faith- 
ful service (see page 342 of this 
issue). 

Giving necessarily considerable 
attention to Association finances, 
in view of the marked increase in 
the cost of supplies and opera- 
tions, and deciding against “‘deficit 
financing” even for worthy proj- 
ects. 

To an extent unsurpassed by any 
previous meetings of the House, the 
foregoing is believed to constitute an 
impressive record of contributions to 
an informed public opinion on vital 


subjects. It should be borne in mind 
that these actions were taken on Feb- 
ruary 23-24, not at the time this issue 
comes to the desk of our readers. The 
decisions were made with relation 
to the situations and the proposals 
before the House late in February. 
Many of the matters have moved 
swiftly since that time, perhaps part- 
ly because of the House action. An 
instance is the declaration as to the 
military obligation of citizenship 
and legislation for universal military 
training, which received marked im- 
petus from the House vote even be- 
fore President Truman took his em- 
phatic stand of March 17. Another 
instance is federal aid for housing, 
as reported on page 270 of this issue. 

As to the resolutions concerning 
Communists and Communism, the 
House voted on the proposals which 
were before it in February. Defini- 
tive legislation drafted by the Nixon 
Sub-committee of the House of Rep 
resentatives was not then available 
for consideration. The Association’s 
stand as to Communism received ex- 
tensive editorial comment and com- 
mendation throughout the United 
States. Further action will be taken 
as specific bills come to the stage of 
legislative consideration. 


Other Agencies of Our 
Association Hold Meetings 


The mid-winter convening of the 
House of Delegates was occasion also 
for other meetings. The Board of 
Governors held sessions on February 
21-22. Several Councils of Sections 
met on those days, including the 
Council of the Junior Bar Con- 
ference (see page 327 of this issue). 
The Committee for Continuing 
Legal Education held several sessions 
and advanced its work. 

Although no meeting of the Ad- 
visory Board of the JourNAL had 
been called in advance, nearly twenty 
members of that Board who were in 
Chicago met informally on the eve- 
ning of February 22 and discussed 
JourNAL policy and problems, pre- 
liminary to the meeting of the Board 
of Editors on February 23. The usual 
conference between the Chairmen of 
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Sections and the Board of Governors 
took place on February 22 and was 
helpful to the coordination and dis- 
patch of our Association’s work. 
After the House adjourned, the 
independent Council for the Survey 


of the Legal Profession held sessions 
during the rest of the week, with 
Judge Orie L. Phillips, of Denver, 
Colorado, presiding as Chairman. 
Among those present was Chief Jus- 
tice Arthur T. Vanderbilt, of New 


Howard L. Barkdull Heads Committee on 
Scope and Correlation of Work 


® The House of Delegates in Chicago on 
February 23-24 elected the five members 
to constitute the highly-important new 
standing Committee on Scope and Corre- 
ation of Work of our Association (new 
Section 17(a) of Article X of the By-Laws; 
33 A.B.A.J. 781-782, August, 1947). The 
Committee immediately organized by 
choosing as its Chairman Howard L. 
Barkdull, of Cleveland, Ohio, who will 
retire as Chairman of the House of Dele- 
gates at the adjournment of the 1948 
Annual Meeting in Seattle. Potentially, in 
its provisions for long-range planning, 
integration, and selection of work, the 
Committee should prove to be one of the 
most valuable agencies of our Associa- 
tion, and the selection of the five first 
members was made in a manner befit- 


ting its importance. 





* Nominations for the new Commit- 
tee were made in the manner re- 
ported in 34 A.B.A.J. 14; January, 
1948. A committee headed by for- 
mer President Joseph W. Henderson, 
of Pennsylvania, asked for nomina- 
tions from all members of the House 
of Delegates. and selected ten from 
the many suggestions received. At 
the opening session of the House of 
Delegates on February 23, an oppor- 
tunity for nominations from the floor 
was accorded . Two nominees by that 
method withdrew their names. 

The voting by mimeographed bal- 
lots containing the ten names took 
place on February 24. The follow- 
ing were elected: 


Howarp L. BARKDULL, a member 
of our Association since 1925, who 
has been delegate of the Ohio State 
Bar Association (1938-42), State 
Delegate from Ohio (1942-49), elec- 
tive member of the Board of Gov- 
ernors (1944-45), an Ohio member of 
the National Conference of Com- 
missioners on Uniform State Laws 
since 1940, Chairman of the House 
of Delegates (1946-48), and an ex 
officio member of the Board of Edi- 
tors of the JOURNAL. 

WILLIAM J. JAMESON, of Montana, 
a member since 1926, who has been 
the delegate of the Montana Bar 
(1936-38), State Dele- 
gate (1938-43) , member of the Board 
of Governors (1943-46), Assembly 
Delegate (1946-48), member of the 
Advisory Board of the JOURNAL. 

Jacop M. LasHty, of Missouri, 
a member since 1913, member of the 
old Executive Committee and Board 
of Governors (1935-38) , President of 
the Association (1940-41), President 
of the ABA Endowment (1941-48), 
member of the advisory Board of the 
JOURNAL, 

JAMEs L. SHEPHERD, Jr., of Texas, a 
member since 1928, delegate of the 
State Bar of Texas (1939-44), State 
Delegate (1944-48) , and a member of 
many 


Association 


Sections and Committees of 
our Association. 

Rosert R. Miriam, of Florida, a 
member since 1928, delegate of the 
Florida State Bar Association (1941- 
48), State Delegate (1947-50), ard 
Chairman of the Committee on the 
Bill of Rights (1946-48) . 


House of Delegates 


Jersey. Plans developed by Director 
Reginald Heber Smith and his assist- 
ants were submitted and discussed, 
and appropriate authorizations were 
given. The Survey project was found 
to be well under way. 


It was generally recognized by 
members of the House of Delegates 
that any of the ten nominees could 
advantageously have been elected to 
the Committee and that no reflection 
whatever on those not elected was 
involved in the choices made for the 
representative group. 

The new committee will have no 
power to put its recommendations 
into effect, but is expected to be effec- 
tive in lessening overlapping and 
duplications of work by Sections and 
Committees and in making propos- 
als whereby the Association will 
plan and choose more carefully the 
activities it will undertake and em- 
phasize, so as to keep their cost with- 
in the and 


limited financial man- 


power resources of our Association. 


Blackstone Studios 


HOWARD L. BARKDULL 
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Teachers of Law: 


Are They Members of the Legal Profession? 


by John Hanna - Professor of Law, Columbia University School of Law 


® The bold question which heads this article is the author's own. He writes earnestly 


and with vividness of detail: Are the law professors the “forgotten men” of the Bar? 
Have the teachers and the practitioners been drifting apart? Is the fault solely on 
the side of the practitioners and Courts, or have some law professors alienated the 


confidence and support of many practitioners? Are their emoluments and their place 


in the profession what a healthy organization of it would make advisable? These 


may be questions for the Survey of the Legal Profession, but Professor Hanna does 


not hold them for that. He is especially exercised that time spent in teaching law is 


not accredited, by some Courts and Bar admission boards, as time spent in law 


practice or its equivalent. In any event, Professor Hanna has written a challenging 


article, which will be widely discussed and should be remedially considered on its 


merits. 





® Universities now have almost a 
monopoly of legal education. Few 
would question that this develop- 
ment has improved the training of 
lawyers. Men learned in_ special 
fields of law devote all or nearly all 
of their energies to their primary 
task of instruction. The students 
have the advantage of law and gen- 
eral libraries that no other form of 
training could afford. By contacts 
in Bar Associations, in the American 
Law Institute, and through books 
and articles, the tendency to the 
isolation of the professor has been 
arrested. Nevertheless there is still 
considerable separation of the pro- 
fessors from the rest of the profession, 
and that separation has unfortunate 
consequences. 

Law teaching, as contrasted with 


office practice, has numerous attrac- 
tions. The teacher has that greatest 
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of all luxuries—almost absolute con- 
trol of his time. He can do the things 
that most appeal to him. His free- 
dom to specialize and his opportu- 
nity for generalization give him both 
a present and permanent profes- 
sional influence greater than that 
which can be attained by most other 
lawyers. On the other hand, even if 
he freely abjures the financial re- 
wards of the successful practitioner, 
there is a limit to his vows of poverty. 

It must be remembered that no 
one can be considered for'a position 
as law teacher in the leading univer- 
sities unless he has been close to the 
top of his class in a first-rate law 
school. Usually, he must have also 
several years of successful practice. 
He is properly thought not to be 
fitted to be a teacher unless he has 
the capacity to become a leader of 
the Bar. 


The Pay of Law Professors 

a Concern of the Bar 

As little as ten years ago, the salaries 
of law teachers, although low com- 
pared to incomes of the successful 
men at the Bar, were enough for a 
modest scale of living and made pos- 
sible enough savings to provide for 
education of children and a comfort- 
able old age. Since that time, while 
salaries have remained almost static, 
ordinary living costs and school tui- 
tions have been doubled and taxes 
have been multiplied manyfold. The 
professor has no chance to reduce his 
expenses. He must have books; he 
must attend professional meetings; 
his children are entitled to the best 
education; and he ought to main- 
tain some social contacts with othe 
successful people. 

Older professors have little oppor- 
tunity to give up their work, al- 
though some of them can occasion- 
ally return to practice. The younge! 
men are constantly tempted witli 
flattering offers, both from law firms 
and business. Even the Government 
is paying better salaries than the 
smaller law schools, and in some in 
stances has almost drained thei 
faculties. Even when the universities 
recognize the problem, they are 
bound by their own rules not to al- 
low salary differentials in favor of 
the professional schools. 

The matter of the compensation 
of law school professors is of imme- 
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diate concern to the Bar. Unless 
prospects improve, no one can advise 
an able young lawyer, without inde- 
ndent fortune, to accept a teach- 
ing position. It is the responsibility 
{ the Bar to assure greater financial 
independence to law teachers. 


Methods of Assuring Financial 
Independence for Law Teachers 
Perhaps the best way would be to 
provide special endowments for pro- 
{cssional instructors. Another way 
would be cooperative effort to utilize 

rvices of professors as counsel in 

ir specialties, so that their income 
could be increased by real fees and 
not the tips that they now receive fon 
various kinds of hack work that takes 
up a disproportionate amount of 
their time. 

One of the severest handicaps of 
he professor is that, unlike the prac- 
ticing lawyer, he has no clerical or 
stenographic assistance except that 
which he provides himself. No com- 
ensation is paid for law review ar- 
ticles. The immediate cost of pre- 
paring a book manuscript may equal 
or exceed expected royalties. An ac- 
tive professor has a large volume of 
correspondence from other profes- 
sors, practicing lawyers and former 
students. He is usually an inexpert 
typist. ‘To the neglect of what he 
should be doing, he must spend 
hours of unprofitable effort at cleri- 
cal tasks he does badly. One of the 
reatest needs of the law schools is 
« fund for clerical assistance to pro- 
fessors. ‘The objective should be that 
cach professor should have half the 
time of a competent stenographer. 


Independence of Law Teachers 
ls Rarely Endangered 


l.aw school professors, on the whole, 
have had little cause to complain of 





outside or inside interference with 
their independence. Nevertheless, 
professorial tenure is still a matter 
of grace. Few professors have not o¢ 
casionally been reminded that thei 
appointments, while popularly re- 
garded as permanent are at the pleas 
ure of trustees or regents. In the 
past few years, I know of at least 
two able professors of long experi- 
ence who have been forced out ol 
universities on a simple issue of pro- 
fessional integrity. At my last infor- 
mation, neither had received a per- 
manent appointment elsewhere. 

University rules and __ practices 
make it exceedingly difficult for a 
middle-aged professor to make new 
connections. University authorities 
dislike to favor anyone who has dis- 
pleased authorities in another insti- 
tution. It is too easy to discredit a 
professor who has incurred the dis- 
like of local interests. If he is a pop- 
ular lecturer, he is called a shallow 
exhibitionist. If he is distinguished 
for research, he is out of touch with 
students. If he is conservative, he is 
called a reactionary. If he has es- 
poused the cause of some oppressed 
minority, he is a radical. The Bar 
should no more condone pressure of 
special interests to undermine the 
position of a professor than it would 
permit similar interference with ju- 
dicial integrity. 


Refusal To Count Law Teaching 
as Law Practice or an Equivalent 


A persistent disgrace to the Bar in its 
attitude to law teaching is the re- 
fusal of Bar admission authorities to 
count law teaching as law practice. 
Most law professors are immediately 
admitted to the Bar by examination 
after graduation in the State of their 
residence. Then they enter practice 
for a few years. They often are also 


Teachers of Law 








Delma Studios 


JOHN HANNA 


3ar after examina- 


admitted to the 
tion in a new residence. Then they 
may have a succession of appoint- 
ments until they reach the place 
in which they remain. In the mean- 
time, they have become specialists. 
To qualify for a new examination 
would require a lot of useless effort 
which would interfere with their pri- 
mary duties. If they should hazard 
the examination without preparation 
and fail, it could be an irreparable 
blow to their prestige. 

The Bar examinations could not 
be passed offhand by any consider- 
able percentage of the leading judges 
or practitioners. In most States a 
lawyer with a few years of the most 
trivial practice in another State can 
be admitted on motion to practice in 
his new residence. A professor with 
a national standing as a legal author- 
ity would be denied © admission. 
When one considers that many of the 
leading lawyers of the nation have 
little or no courtroom practice and 
that their work corresponds largely 
with that of the professor, only the 
former is of lower quality, the atti- 
tude of judges and others towards 





Concerning the Author: John Hanna, a member of our Asso- 
iation since 1932, was born in Salem, Nebraska, in 1891. He 
was graduated summa cum laude from Dartmouth College in 
1914 and received his law degree at Harvard Law School in 
1918, in which year he began the practice of law in Washing- 
ton, D. C. After serving as Special Assistant to the Attorney 
General of the United States in 1919, he practiced law at 


Auburn, Nebraska, until 1927. He has been special counsel 






to various governmental agencies and in 1942 was chief ana- 
lyst of the Administrative Office of the United States Courts. 
Since 1931 he has been a Professor of Law at Columbia. As 
a member of the American Law Institute, he was its reporter 
on security (1936-41). He has written case books and maga- 
zine articles on legal and financial subjects. He is a member 
of the Bar in Massachusetts, Nebraska, the District of Colum- 
bia, and of the Bar of the Supreme Court of the United States. 
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professorial experience seems inde- 


fensible. 


Attitude Towards Professional 
Experience Should Be Changed 


Its practical effect is chiefly to de- 
prive the Bar Associations of valu- 
able and public-spirited members. 
loses 


The professor legitimate 


chances for modest increases to his 


income. The numbers involved are 
small. The danger to the Bar of the 
addition of unqualified members is 
While law 
ought to be regarded completely as 


non-existent. teaching 
the equivalent of practice, as an un- 
fair alternative, professors and prac- 
titioners are certainly entitled not 
only to request but demand that the 


Bar direct its admission authorities 


Research and Expertness in Legislative 


Draftsmanship To Preserve Federal System 


® Timely and significant is the report 
submitted recently to Acting Presi- 
dent Fackenthal of Columbia Uni- 
versity, as to the origin and principal 
activities of the Legislative Drafting 
Research Fund of Columbia, as an 
illustration of what experienced and 
well-grounded lawyers can do in aid 
of the legislative branch of govern- 
ment. 


Organized in 1911, the first five 
years of the Fund’s operations were 
in the nature of a test period, to de- 
termine the extent to which a univer- 
sity legislative office could in fact 
make a significant contribution to 
the public interest and to the life of 
the University. The first Director of 
the Fund was Thomas I. Parkinson, 
later Legislative Counsel to the Uni- 
ted States Senate and now President 
ol the Equitable Life Assurance So- 
ciety. Supervisory authority of the 


Fund’s activities was vested in a 
Board of Trustees consisting of Har- 
lan F. Stone, later Chief Justice ot 
the United Bassett 


Moore, later Judge of the Perma- 


States, John 
nent Court of International Justice, 
and Joseph P. Chamberlain, Profes- 
Public 
University and Director of the Fund 
since 1919. 


sor of Law at Columbia 


Established on a permanent basis 
in 1916, the activities have been car- 
State 
without 


ried into federal and 
fields, 


attendant 


many 
unobtrusively and 
publicity. Perhaps the 
most enduring single achievement is 
that the Office of the Legislative 
Counsel of the Congress of the Uni- 
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ted States came into being as the di- 
rect result of work done for Congres- 
sional committees by Middleton Bea- 
man and other expert draftsmen of 
the Fund’s staff. A former Legisla- 
United States 
Senate has stated that “the establish- 


tive Counsel to the 


ment of the Office of the Legislative 
Counsel of the Congress is attribu- 
table to Columbia University’s ac- 
tion in affording Congress a practical 
demonstration of legislative drafts- 
manship”. Mr. Beaman was ap- 
pointed as the first Legislative Coun- 
sel to the House of Representatives 
and has served with distinction in 
that post continuously since 1919. 
Mr. Parkinson was the first Legisla- 
tive Counsel to the Senate; and three 
of the later Senate Legislative Coun- 
sel, Frederic P. Lee, Charles F. Boots, 
and Henry G. Wood, received theii 
first training and experience in legis- 
members of the 


lative matters as 


Fund. Professor Chamberlain and 
Protessor Noel T. Dowling played an 
active part in the discussions which 
led to the 


statute law. 


codification of federal 
The work done by Pro- 
fessor Dowling and other members of 
the Fund in the development of the 
doctrine of “Congressional consent 
to State action” has had a substantial 
influence on the course of federal 
legislation and constitutional law. 
To borrow’ Professor Dowling’s 
words: ‘““The work done under the 
auspices of the Fund has taught those 
engaged in it that sound legislation 
and the constitutionality thereof are 
dependent upon a thorough under- 


standing of the facts with which the 


to accept ten years of teaching in a 
school approved by the American 
Bar Association as equivalent to five 
years’ practice for one who has once 
been admitted to practice after pass- 
ing an examination. 

Law professors are in fact mem- 
bers of the legal profession and thei 
status should be so recognized by the 
Bar. 


legislation is concerned and of the 
conditions which it is designed to 
create.” Lately, Professor Harry W. 
Jones also has had a laboring oar i1 
the work of the Fund. 


A. significant pronouncement in 
the recent report, as forecasting the 
kind of expert assistance which legis- 
lative activity needs in the present 
and future tense if the American 
federal constitutional system is to be 
preserved, is the following: 

Recent great expansions of the 
scope of government regulatory activi 
ties have created new and difficult 
problems of legislative technique and 
of law administration and enforce 
ment. There is a marked tendency, 
particularly in federal regulatory leg 
islation, away from the expression ol 
legislative policy in specific and de 
tailed statutory provisions and towards 
extreme statutory generalization and 
the delegation of unconfined adminis 
trative discretion. The increasing non 
intervention policy of the Supreme 
Court in cases involving the constitu 
tionality of government regulations ol 
economic activities makes it more es 
sential than ever before that Congress 
act with awareness of all the facts 
bearing on the long-range political 
and social consequences of its policy 
decisions. Congressional decisions with 
respect to the basis for working ad 
justment of federal and State powers 
will determine the future vitality of 
the American federal system. If the 
federal system is to survive as a way ol 
government, Congress must work out 
the ways in which federal and State 
powers can best supplement and re 
enforce each other and must see to it 
that future extensions of national reg 
ulatory power are not so accomplished 
as to destroy State responsibility and 
initiative. 
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Federal Aid to Housing: 


Association Takes Stand for Remedial Program 


® The House of Delegates on February 24 adopted without a dissenting voice or 


vote a series of resolutions by which the Association went on record as recognizing 


the human needs involved in the housing crisis and as favoring a housing policy based 


on active federal assistance to “the building of homes by private enterprise’, so as to 


secure ‘substantial increase in the number of homes available for individual owner- 


ship or rental’. Thereby the House of Delegates expressed its views as to the subject- 


matter of the controversy which has raged in the columns of the Journal since its 
December editorial (33 A.B.A.J. 1207; December, 1947; see also, 34 A.B.A.J. 89, 91 


and 169; February, 1948). 


The extension of “governmentally owned and operated housing’ was opposed by 


the House, “except where urgently needed for very low-income groups in particular 


ocalities”’. 


Amendment and limitation of the Taft-Ellender-Wagner bill (S. 866) ‘'so 


as to provide principally for private ownership or rental of the homes built’ was 


favored. Cooperation of federal, State and local governments was favored, “for 


the clearance of slums and blighted areas so as to make such areas available for 


development by private enterprise’. 





®" \VWhen the calendar for the mid- 
vear meeting of the House of Dele- 
ates was being prepared, it was 
ound that a resolution adopted by 
the Section of Real Property, Pro- 
bate and Trust Law in Cleveland, 
ifter two years of debate, had been 
‘Vailable for action during the clos- 
ing hours of the House sessions at 
the Annual Meeting last September, 
but had been referred to the Section 
of Municipal Law for its considera- 

in, in view of the interest of the 

es and their law officers in the 
subject. 

(he membership of the Section of 
Real Property is about 2809; of these 
some seventy-one are said to have 
hen present when the vote was 


taken in Cleveland. By a vote re- 


ported as thirty-seven for and thirty- 





four against, those present adopted 
a resolution disapproving of thos« 
parts of the Taft-Ellender-Wagnei 
bill (S. 866) as “provide for the fed- 
eral Government extending its opet 
ations in the public housing field as 
particularly set forth in Titles VITTI, 
IX and X of said bill’. The Section’s 
resolutions contained no affirmative 
or remedial recommendations for re- 
lief of the housing shortage, and did 
not approve any part of the pending 
bill or offer any constructive propos- 
als in lieu of those condemned. The 
Section of Municipal Law recom- 
mended a resolution merely “That 
the House of Delegates not adopt 
the recommendation” of the Section 
of Real Property “to disapprove cer- 
tain portions of S. 866”. No affirma- 
tive program for housing was pro- 


posed. In view of the discussions in 
the JouRNAL and the Association, 
and the great urgency of remedial 
action by government and private 
industry, the Board of Governors 
did not like the wholly negative re- 
sults of the consideration of the sub- 


ject by the two Sections. 


Elements of an Affirmative 
Program Are Formulated 


Accordingly, the Board of Gover- 
nors adopted and transmitted to the 
House, with a recommendation for 
its adoption, a resolution affirma- 
tively for federal aid for privately 
owned housing. Section Delegate 
Walter W. Land, of New York, of 
the Section of Real Property, Pro- 
bate and 
tion Counsel Walter J. 


Trust Law, and Corpora- 
Mattison, of 
Milwaukee, delegate of the Section 
of Municipal Law, made known 
their willingness to join with the 
Board of Governors in developing 
affirmative resolutions in support of 
legislation and action. Each wished 
for minor changes to clarify and 
strengthen the resolutions emanat- 
ing from the Board of Governors. 
These were worked out and agreed 
to; the two Section resolutions were 
not offered; and the following were 
submitted by William L. Ransom, 
of New York, to the House, with the 
support of the delegates of the two 
Sections and the Board of Gover- 


without a dissenting vote: 
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Reso.vep, That the American Bar 
Association, recognizing the great na- 
tion-wide need for substantial increase 
in the number of homes available for 
individual ownership or rental, urges 
that the Congress adopt a housing 
policy by which the federal Govern 
encourage and assist the 
building of homes by private enter- 
prise so as to help make available a 
homes to meet 


ment. will 


sufficient number of 
the needs of our people at prices they 
can afford to pay. 

RESOLVED FURTHER, That the Asso 
ciation opposes the extension of gov- 
ernmentally owned or operated hous- 
ing except where urgently needed for 
very low-income groups in particular 
localities, and favors the amendment 
and Taft-Ellender- 
Wagener bill (S. 866) or other housing 


limitation of the 


legislation so as to provide principally 
for private ownership or rental of the 
homes built, with governmental as 
sistance as to housing research and 
planning, and governmental efforts to 
reduce costs of building and materials. 

RrsOLVED FuRTHER, That the Asso 
ciation favors a program for coopera 
tion on the part of federal, State and 
local governments for the clearance of 
slums and blighted areas so as to make 
such areas available for redevelop- 
ment by private enterprise. 

ReESOLVED FurTHER, That such fur- 
ther housing legislation above favored 
shall be in addition to the laws and 
measures now in force under the 
Housing and Home Finance Adminis- 
tration for continued guarantees of 
mortgage loans in assistance to indi- 
vidual home ownership. 


Rental Housing Probable Key 
To Relieving Shortage in Homes 


From informal discussions had by 
your Editor-in-Chief with delegates 
from many parts of the country, the 
consensus appeared to be that the 
most acute shortage is generally of 
homes or dwelling units for rental 
as well as of individual homes for 
purchase at prices not palpably ex- 
cessive. According to the Bureau of 
Labor Statistics, about nine per cent 
of American families are living 
“doubled up” at the present time; 
and the actual denials of the chance 
for individual 


families to have a 


separate and decent home and a 


suitable living environment amount 
to much more than that percentage. 
Thousands of lawyers, especially the 
sufferers in this 


younger men, are 


respect. Inadequate housing is re- 
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garded as one of the major factors 
in the breaking-down of family life 
in America since 1940. 

A footnote in the recent opinion 
of the Supreme Court of the United 
States as to the constitutionality of 
rent control [Woods v. The Cloyd 
IV. Miller Co., 68 S. Ct. 421] gives 
the number of non-farm dwelling 
units built from 19141 to 1946, both 
2,744,000. The 1947 
study by the Bureau of the Census 


inclusive, as 


as to rental housing showed a de- 
crease in the percentage of dwelling 
in each of 
some thirty-four urban areas studied. 


units available for rent 


Many units have been withdrawn 
The num- 
ber of dwelling units occupied by 


from the rental market. 


no more than two persons is reported 
increased about 3,000,000 
between 1940 and 1947; the effects 
on the availability of units for rental 
have been severe, during a period 


to have 


of laggard and insufficient construc- 
tion of new units. With 1,000,000 to 
1,500,000 new dwelling units urgently 
needed at the present time and an- 
nually for the next ten years, it is es- 
timated that only about 820,000 of 
the first million, if constructed and 
available, would be absorbed by the 
market demand at current prices. 
High construction costs and the lim- 
itations on rentals seem to have com- 
bined to reduce sharply the dwelling 
units available for rental. 


Status of Proposals for Public 
Construction of Dwelling Units 


\ long-range program for the clear- 
ance of slums and blighted areas, for 
their rebuilding by private enter- 
prise wherever practicable, as fa- 
vored by the House of Delegates, is 
not regarded as_ identifiable 
“public housing” and should not be 
confused with it. Present public 
housing should be administered for 
the benefit of the low-income groups, 
and the House of Delegates was of 
the opinion that it should be ex- 
tended only where urgently needed 
for them in particular localities. 

A margin of controversial “public 
housing” is provided for in the Taft- 
Ellender-Wagner bill (S. 866) as it 
stands. Senator Taft has declined to 


with 





eliminate it from the bill and has d« 
clared that he will fight for its r 
tention. Senator Joseph R. McCar 
thy, of Wisconsin, Vice Chairman of 
the Joint Committee on Housing, 
has sponsored a bill which copies ex 
tensively from S. 866 but strikes out 


the “public housing” margin. Th 
House of Delegates has gone on re¢ 


ord for a limited resort to “the ex 


tension of governmentally owned 
and operated housing” and _ for 


amendment of S. 866 to “provid 
principally for private ownership o1 
rental of the homes built’. 
Opinions of individual members 
of our Association will of cours 
continue to vary according to the 
conditions in their home communi 
ties, their view of the severity of the 
shortage and the congestion, and 
their philosophy as to the use of 
some of proceeds of taxes for direct 
assistance to our own young people; 
but the House of Delegates aligned 
the side of an 


our Association on 


affirmative and remedial 
than 


and continued delay. 


policy, 


rather negation, controversy 


The Congress Initiates Action 
Along the Recommended Lines 


The action of the House of Delegates 
was brought to the attention, within 
a week, of members of the Joint 
Committee on Housing and other 
Senators and Congressmen concerned 
with legislation in that field. On 
March 13, the Joint 
agreed unanimously on a legislative 


Committe¢ 


program which included many ele 
ments of our Association’s recom- 
mendations: Federal. loans up to a 
total of $1,000,000,000 over a fivi 
year period for slum clearance plus 
grants of half that sum (with costs 
shared on a two-for-one basis) to 
cities for clearing and re-building 
blighted areas occupied by old tene- 
ments and the like; forty-year loans 
to veterans’ cooperatives for building 
projects guaranteed up to 95 per cent 
by the Government at a rate of in 
terest not exceeding four per cent; 
standardization of building codes to 
remove restrictive features; and yield 
insurance to protect investors in low- 
rental housing. The emphasis was 
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thus placed principally on the serv- 

s of private enterprise. 

By a divided vote, the Joint Com- 

mittee included a margin of urban 

and rural public housing, where 
eded, as does the Taft-Ellender- 

\\Vagner bill (S. 866), to the extent of 





public construction of up to 500,000 
low rental dwelling units over the 
next five years. The over-all effects 
of the recommended legislation, as 
reported to the Congress on March 
15, is expected to be the encourage- 
ment of the construction of 1,250,000 


Association Work as to International Law 


at Standstill for Lack 


® After many years of actively advocat- 
ng the establishment of international law 
as an aid to peace and the statement or 
odification of international law as a 

Jed step to that end, our Association 

s itself unable to take its expected 
part in that considerable task because 
the Association has not the funds to fi- 
nance the work. In hailing the creation 
of the International Law Commission and 
rging the nomination and election to it 
of lawyers and jurists of the highest pres- 
tige and qualifications, the House of 
Delegates received also a report from its 
Committee for Peace and Law Through 
United Nations that the Association's 

k in aid of that project is substantially 
at a standstill because the necessary 


ies cannot be made available. 





*" Ihe following resolutions offered 


by the Committee were unanimously 
idopted by the House: 

RESOLVED, That the American Bar 
\ssociation, expressing its gratifica- 
tion that the General Assembly of the 
United Nations has created, and will 
elect in 1948, an International Law 
Commission to further the progressive 
development and statement or codifi 
cation of the rules and principles of 
nternational law, hereby urges upon 
the Government of the United States 
that the future of law and justice in 
ie world requires that the nomina- 
ons made by our Government and 
the votes cast by the representatives of 
ur Government in the General As- 

mbly shall wholly disregard partisan 
nd political service and shall be for 

wyers or jurists of the highest possi- 
le prestige, leadership and scholarly 

‘tainments in the field of interna- 
onal law. 


of Funds 


Concerning the circumstances of 
the above resolution, the Committee 
report said, in part: 

The 18-member Committee created 
by the General Assembly to formulate 
a plan for accomplishing the progres- 
sive development and codification of 
international law made a report which 
is a land-mark of advance on the sub- 
ject. Adopted by the General Assem- 
bly on last November 21, the text of 
the Resolution and the Statute of the 
International Law Commission were 
published in the January JOURNAL 
(pages 53-55). 

The original 1945 recommendation 
of our Association (31 A.B.A.J. 227- 
228), renewed to the State Department 
in May of 1947 (33 A.B.A.]. 728), for 
the nomination and election of the 
members of the Commission in the 
same manner as judges of the World 
Court are elected, was adopted in 
principle but varied somewhat. As the 
development of international law is 
made by the Charter a responsibility 
of the General Assembly, bi-cameral 
election was not favored by the As- 
sembly. The Security Council as such 
will have no part in the election, 
Nominations will be made directly by 
Governments; each country may nom- 
inate four, of whom not more than 
two may be its own nationals. Nomi 
nations are to be made by June lI. 
Election will take place in the Gen- 
eral Assembly, which meets in Europe 
in September. 


Statement by the Committee 
as to Status of Its Work 


As a matter of internal Association 
“housekeeping”, the Committee’s re- 
port advised the House: 
No appropriation has been made by 
the Budget Committee and the Board 
of Governors for any Regional Group 
Conferences as to international law o1 





4 


to 1,500,000 dwelling units annually 
for the next five years, for private 
ownership by individuals and prin- 
cipally by private construction. S. 
2317 (H.R. 5854, H.R. 5862) are 
regarded as strengthening but fulfill- 
ing the Taft-Ellender-Wagner bill. 


for organizing and carrying forward 
our Association’s cooperation with the 
International Law Commission when 
its members are elected and with the 
important work being done mean- 
while by the Legal Secretariat of the 
United Nations. The House voted 
unanimously last September for such 
cooperation and assistance. The Asso 
ciation has not thus far made funds 
available for any of those purposes. 

When the 1946-47 work as to inter- 
national law was impending, the Car- 
negie Endowment for International 
Peace offered our Association $7,500 
if our Association would “match” it. 
The Association could not do so—its 
dues had not then been raised. The 
necessary sum to make a start was 
then contributed by several individual 
members of our Association. 

With this it was possible to have 
prepared five basic documents on the 
Rights and Duties of States and to 
make complete plans for some thirty 
Regional Group Conferences in cities 
throughout the United States. As usu- 
al, the Carnegie Endowment put no 
“strings” on its grant-in-aid. The 
moneys were placed at the disposal of 
your Committee, up to such amount 
as the Association would “match”; the 
planning and direction of the work 
were wholly a function of the Associa- 
tion and your Committee. 

Seven Regional Group Conferences 
were held; they proved highly success- 
ful and gave an excellent start on 
“background”. Judge Manley O. Hud- 
son as Reporter to the Committee and 
Louis B. Sohn as Assistant Reporter 
attended these meetings. Illness forced 
Judge Hudson to discontinue the ar- 
duous traveling involved in attending. 
An eighth Conference that had been 
arranged at Jacksonville to coincide 
with a Regional Meeting of our As- 
sociation was conducted by George A. 
Finch of our Committee, with Mr. 
Sohn. 
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The Carnegie Endowment offered 
$15,000 
the work, again provided that the 


“matched” by the Associa 


towards the continuance of 


sum Was 
tion. Up to the time of this writing, 
the Association, although its dues have 
been increased and the work as to in 
ternational law in 1947-48 was stated 
to be one of the purposes of the in- 
has not felt able to make any 
appropriation for this purpose. There 
work as to international law 


crease 


by our 
was brought to a standstill. 

In the opinion of your Committee, 
from the experience had in the 1944- 
15 work for the World Court and the 
Statute of the Court, it is highly desir- 
able that 
Regional Group Conferences be held, 
United States and Canada, if 


at least a few more of such 


in the 


Judge Lumbard Makes a Categorical Denial 


they can be financed, although Judge 
Hudson may not be available to con 
duct them. The Carnegie appropria 
tion will lapse June 30 (unless ex 
tended), as to any part for which ow 
\ssociation has not raised the match 


ing funds. 


Financial Support for Work 
as to International Law Urged 


The Committee’s report on this sub- 
ject concluded by saying: 

In any event, it seems to your Com 
mittee to be of the utmost importance 
and urgency that our Association shall 
at the earliest possible moment make 
provision for the assistance which the 
House has repeatedly voted that our 





\ssociation was ready and willing to 
give, through its Committees and Se: 
tions, in furtherance of the great task 
of developing progressively and stat 
ing the principles of internationa! 
law. That is a prime responsibility o! 
American lawyers. Within the past 
month, the Legal Secretariat of th 
United Nations asked for and was sup 
plied with 200 copies of two of the 
basic documents prepared under your 
Committee’s auspices for use in the 
Regional Group Conferences and our 
subsequent work. The Section of In 
ternational and Comparative Law, and 
other Sections and Committees of our 
\ssociation, have the competence and 
the man-power to render substantial 


service to this great project. 


of Statement Attributed to Him by Magazine 


® In the interesting aftermath of 
the publication by the Woman's 
Home Companion in its February 
issue of the article “Behind the Black 
Robes” and the full-page advertise- 
New York 
January 16 of the same 
(see 34 A.B.A.J. 175; 
1948), came the following letter of 
Judge J. Edward Lumbard, Jr., to 
the New York Law Journal, pub- 
lished on February 24: 
Editor of New York Law Journal: 
While I was on vacation in Bermuda, 
from which I have just returned, an 
article appeared in the February issue 
of the Woman’s Home Companion and 
n advertisement regarding the same 
in the New York Times on January 16. 


ment in the Times of 
magazine 


February, 


This article quoted me as saying: 

“Only twenty-five percent of our 
judges are anywhere near capable. 
Some of them are less fit than the 
people they put in asylums.” 

I immediately cabled Presiding Jus 
tice Peck on January 20 as follows: 

“[ made no such statement nor is 
such a statement true. To circulate 
such a misstatement is a gross injus 
tice to the great majority of judges 
in New York City and State who are 
capable and conscientious and who 
are rendering a real service to the 
people. 

Mr. Whitman commits a disservice 
to the improvement of administration 
of justice by such misstatements, mis 
quotations and muckraking.” 

Since returning to New York I have 


been assured by the editor of the 


General MacArthur Lauds American Bar 


as a Pillar of the Republic 


® From faraway Japan, General 
Douglas MacArthur, Supreme Com- 
mander for the Allied Powers in the 
Pacific Area, has written a notable 
tribute to the accomplishments of the 
American Bar, in peace and in war. 
In a letter dated 


Roscoe P. Thoma, of Fairfield, Iowa, 


February 7 to 


and the Iowa State Bar Association, 
General MacArthur said: 
American 


Through the years the 


Bar has proved itself one of the great 
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and indestructible pillars of our Re 
public and a strong bulwark to our 
free institutions. For in every crisis 
which has confronted us since the day 
of our Independence, invincible and 
determined leadership has sprung 
from its ranks. In peace it has pro 


vided us with exemplary leadership in 
seeking the way through political, eco- 
nomic and social storms which have 
arisen to harass our orderly progress 
and threaten to drive us from the 
course so long and so well charted, and 
in war its members have demonstrated 


Woman’s Home Companion that a 
letter to the same effect as my cable 
gram would be printed in his earliest 
available columns. 

While it must be apparent to any 
one who knows me or has any famili 
arity with our courts that I could not 
have made any such absurd statement, 
I still wish to record through the 
medium of the Law Journal my cate 
gorical denial of the quotation and my 
resentment not merely so far as I am 
concerned but also of the reflection 
which is cast upon our judges. 

By checking with others quoted in 
the article I find that they also have 
been misrepresented and that quota- 
tions attributed to them have been 
grossly distorted. 

J. Epwarp LuMBARD, JR. 
New York City. 


unexcelled valor in the field and most 
skillful 
services without which victory in the 
field would be impossible. 


direction of those essential 


Throughout my public service | 
have witnessed this great contribution 
of the Bar as a stabilizing force to 
American life, security, and progress. 
Furthermore, the notable part which 
your Association in the great State of 
Iowa has played in this vital American 
effort has commanded my deepest ad 
miration. 
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Law and Courts in China: 





Progress in the Administration of Justice 


by Roscoe Pound + Adviser to the Ministry of Justice (China) 


® |f lawyers, judges or Bar Associations in the United States feel at times that they 


have to contend against obstacles in their efforts to improve the administration of 


ustice in our country, they should gain fresh resolves and new determination from 


eading Roscoe Pound's narration of what is taking place as to law and Courts and 


ustice in the Republic of China and the conditions against which its government and 


people, and the jurists and juris-consults at work in their behalf, have had to contend. 


The battles for the institutions of freedom and for resisting the inroads of Communism 


are not being fought wholly on the terrain of the battlefields. Those who seek to 


strengthen the authority of law-governed Courts in China, develop a Chinese national 


system of legal education, and build an independent legal profession there, are in 


the front line of defense for the institutions of that country against totalitarian domi- 


nance. They justly feel that they are fortunate to have again so sagacious and 


understanding an adviser. 





®" Development of a modern system 
ol administering justice according to 
law has gone on in China under 
many difficulties. Under the old re- 
gime, a traditional body of ethical 
custom had been applied by magis- 
terial discretion, which sought recon- 
ciliation of the parties to a contro- 
versy by them to an 
1905 the 
linperial Government sent a com- 


bringing 
amicable settlement. In 


iission to Europe to study plans of 
Edicts fol- 
lowed, purporting to do away with 


national reconstruction. 


he autocratic regime and promising 
constitutional monarchy. But there 

is no intention of a real change, 
and a general public demand for a 
new order led to a revolution which 
1911 and 
culminated in proclamation of the 


broke out in October of 


Republic at Nanking on New Year's 
Day of 1912. 
There was little on which to build 





a Constitution or a body of modern 
legal and political institutions. But 
in Dr. Sun Yat-Sen, the leader of the 
revolutionary movement and _ first 
president of the Republic, China 
found a wise, far-sighted, and con- 
structive builder of a modern polity. 
His writings stand to Chinese consti- 
tutional law much as The Federalist 
has stood toward our own. 

When _ the 
was drawn up in America, we had 


federal Constitution 
the great advantage of strong, well- 
established governments in each 
State, all but one of which had al- 
ready adopted a Constitution on a 
common model going back to ideas 
of the Puritan Revolution and other- 
wise much in the fashion of the later 
Colonial Charters. Also, in the fram- 
ing of our Constitution there were 
men of common training, learned 
in the history of English legal and 


political institutions, and possessed 


of practical experience of govern 
ment under the Colonial Charters 
and the State Constitutions. If they 
were learned also in the writings of 
Eighteenth 
Century publicists, they had a back- 


the Seventeenth and 


ground of practical political expe- 
rience and of English legal and po- 
litical writing on which to project it. 

In China there was a good state- 
ment of certain fundamentals in the 
writings of Sun Yat-Sen, who appre- 
ciated the importance of building 
where possible on what was usable 
in Chinese tradition and institutions. 
But in the actual framing of the 
Chinese Constitution men _ well 
trained, some in England, some in 
France, some in the United States, 
some in Germany, and some in 
Japan, approached the problems of 
a Constitution with different ideas 
which were often far from reconcila- 
ble. The basis had to be comparative 
politics and comparative public law, 
not Chinese experience. Considering 
the difficulty of the task, the framers 
of the Chinese Constitution did their 


work wisely and well. 


Slow Progress of Codification 
Produced Excellent Codes 


Codification on modern lines in 
China had begun under the old re- 
gime, In 1904 the Imperial Govern- 
ment appointed a commission to 
draft a commercial code. In a few 
months the commission submitted to 


the Emperor a draft law on Traders, 
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in nine articles, and a draft law on 
Commercial Companies, in 131 arti- 
cles. In 1906 a commission on codi- 
fication was set up with a staff of law 
students trained in Japan, Europe, 
and America, and a Japanese adviser. 
This commission borrowed chiefly 
from Japan, which had drafted a 
civil code on the German model be- 
i893 and 1896. Japan had 
then succeeded notably in moderni- 


tween 


zation; hundreds of Chinese students 
had gone to Japan to study law; and 
the Japanese had created a juristic 
vocabulary and produced a notable 
Thus the Chinese 
could find near at hand in Japan the 
of the 
time, in a language they could readi- 


legal literature. 


most advanced codification 
ly master. The result was a draft civil 
code for China which followed close- 
ly the Japanese and consequently 
the German code. 

After the proclamation of the Re- 
public in 1912, this draft was felt to 
be inadequate, and a committee was 
set up to prepare a new draft. It was 
reorganized in 1916; in 1918 it was 
changed to a law codification com- 
mission. The work of that commis- 
sion went on slowly; in 1928 five com- 
missions took over the whole work 
of codification and legislation, and 
carried it on with much energy, so 
that the civil code was complete in 
1930 to take effect in 1931, the code 
of civil procedure in 1931 to take 
effect in 1932 but revised and pro- 
mulgated in 1935, the criminal code 
in 1935, and the organic law of the 
judiciary in the same year. 

These codes, especially the civil 
code, were very well done. Twen- 
tieth-century codes follow the lines 
of the Civil Code which 
took effect in 1900 and was the re- 


German 


sult of twenty-three years of careful 
preparation. This code was further 
developed in the Swiss Civil Code 
which took effect in 1912. The 
Chinese Civil Code was chiefly in- 
fluenced by the Swiss, which thus 
far is the high-water mark of Con- 
tinental codification, But the Chinese 
Civil Code made some notable im- 
provements, especially in incorporat- 
ing commercial law, doing away 
with an artificial historical separa- 
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tion in Continental law, and some 
borrowings from Anglo-American 
law. The Chinese Code of Civil Pro- 
cedure also is very well done. ‘The 
Chinese codes will rank easily with 
the best examples of modern legis- 
lation. 


Organization, Structure and 

Powers of the Judiciary 

Legislation as to organization of the 
judiciary goes back to the last years 
of the Empire, when in 1907 a Law 
of Organization of the Supreme 
Court was promulgated, providing 
for a Supreme Court, High Court, 
District Courts and Local Court of 
Peking, the Imperial Capital. This 
was followed in 1908 by the Pro- 
Regulations Relating to 
Courts and in 1910 by the Law of 
This re- 
mained in force under the Republic 
until in 1932 it was superseded by 
the Organic Law of the Judiciary, 
which took effect in 1935. The lat- 
ter has been revised more than once 


visional 


Organization of Courts. 


and has been supplemented by later 
legislation. 

Under the Constitution the “high- 
est judicial organ” is the Judicial 
Yuan, with general jurisdiction over 
civil, criminal, and administrative 
cases and matters ot disciplinary 
punishment of Government officers. 
It is one of the five co-ordinate de- 
partments of the government. It is 
the interpreter of the Constitution, 
and the “Grand Justices” are en- 
trusted with enforcement of the pro- 
visions that laws and ordinances in 
the Constitution 
“null and void”. The organization 


conflict with are 
in a Supreme Court, Provincial High 
Courts, District Courts, and Local 
the 
tinental lines. 


follows Con- 
The draft Constitu- 
the 
adopted in December, 1946, to take 


Courts, in main 


tion, on which Constitution 
effect a year later is based, was com- 


plete in 1936, 


Remarkable Achievements of the 

Republic Under Many Difficulties 

Thus in twenty-four years from the 
overthrow of the Empire and set- 
ting up of the Republic, the work of 
providing a modern Constitution, 
modern codes, and a modern or- 


ganization of Courts was done, and 
well done. This would have been 
a remarkable achievement in any case, 
seeing that it had to be done with 
little to build on, by study of foreign 
institutions and laws and adaptation 
of new ideas to an old country in a 
time of profound changes, even if 
there had been propitious condi- 
tions of peace and stability. To do 
it under the actual conditions is an 
achievement without parallel. 

The Republic had not much more 
than been set up when formidable 
attempts were made to restore the 
autocratic Imperial regime. One in 
1915-1916 sought to found a new 
dynasty. Another in 1917 sought 
to restore the Manchus. After these 
had been put down, there followed 
a decade of internal warfare as mili- 
tary provincial governors sought to 
set up local independent autocracies. 
In the end a strong central Govern- 
ment was established, but only to 
meet with persistent aggression by 
Japan. This led to occupation of 
three eastern provinces, to the set- 
ting up of a puppet state in Man- 
churia, to compelling the withdrawal 
of Chinese national forces from the 
territory between the Great Wall 
and the Peiping area, to attempt to 
detach five northern provinces, and 
to setting up of an “autonomous” 
regime in other provinces. 


Japanese Invasion and Communist 
Rebellion Have Been Obstacles 

In spite of this the process of uni- 
fication and development of a strong 
central government had gone on 
under the able and vigorous leader- 
ship of Chiang Kai-shek, when in 
1937 Japan began an offensive which 
compelled removal of the seat of 
government to Chungking and 
brought about hostile occupation 
of the greater and more important 
part of the country. The system ol 
transportation and communication 
was disrupted. The administrative 
systems, the system of administering 
justice, and the system of education, 
were disorganized; eight years of 
warfare on Chinese soil ensued. It 
was not until midsummer of 1946 
that the Government was fully re- 
established in Nanking. The puppet 
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rimes set up by the Japanese were 
t fully put an end to until the last 
1945. A long process of reconstruc- 
in of administration, Courts, edu- 
ion, finance, transportation, and 
lustry, as well as of general re- 
‘ilding and repairing the destruc- 
mn wrought by war and enemy oc- 
pation, was now required. But 
(ommunist rebellion, fomented and 
outside, fol- 
ed, and has had to absorb much 


noted from the 
the energy and resources of the 
Government. 


Steady Progress in Responsible 
Government Has Been Achieved 


Notwithstanding this, steady prog- 
The Constitu- 
mi, held in abeyance for eight years 


s has been made. 


ring which the National Assembly 
could not be brought together, has 
n adopted. A general election, 
first in Chinese history, has been 
id. ‘he machinery of government 
is been working with increasing 
Restora- 
tion of the judicial machinery over 


he occupied area has been quickly 


gularity and precision. 


id effectually achieved. The Min- 
y of Justice had kept up the work 
planning development of law and 
administration and keeping the 
,anization of justice functioning 

iring the hard years at Chungking. 

lhe Ministry of Education, realizing 
great importance of legal educa- 

m, did a great work in keeping 
operation and proceeding with 
isures of improvement during 

ight years of war at its very doors. 
During the war the educational 

system was disrupted. Legal educa- 
ion suffered especially. Over eighty 
istitutions of higher learning had 
evacuate to unoccupied regions, 
ving to move seven or eight times, 
ten great distances on foot, as the 
|apanese continued to advance. ‘The 

Government was confronted with a 
rculean task of housing and feed- 

ing hundreds of thousands of refugee 

tudents and teachers and maintain- 
ig standards of education. 

end of the war the restoration of 
‘al education by the Ministry of 


Since 


'ducation has gone forward rapidly 
d well. 


Much Remains To Be Done 

to Overcome Problems of 

Different Systems and Techniques 
Yet much remains to be done. Codes, 
however well drawn, do not inter- 
pret and apply themselves. ‘They re- 
quire a technique of interpretation 
and application which results from 
a taught tradition. ‘The significant 
modern codes have each had behind 
them a long development of writing 
They 


framed from materials well known 


and teaching. have been 
by reason of a common teaching to 
those who drafted them. They have 
been the culmination of a continu- 
ous growth for centuries. On the 
other hand, the Chinese codes have 
been the work of jurists of diverse 
training, working on materials which 
have grown up in other lands, taken 
sometimes from systems with differ- 
ent techniques of development, in- 
terpretation and application. Some 
of the most difficult problems of 
Chinese law at the moment arise from 
incorporation of borrowings from 
Anglo-American law in essentially 
Continental codes and of Ameri- 
can constitutional provisions in a 
Constitution which is largely on 
Continental lines and will be inter- 
preted and applied by lawyers with 
a Continental training. 

Chinese law teachers and writers 
will have a real task in finding how 
to adapt such provisions to their 
surroundings and fit the technique 
of applying them to that of apply- 
ing other parts of the same instru- 
ment. This would not be easy if 
all those who interpret and apply, 
and all the teachers of those who 
interpret and apply, had had a com- 
mon training in a uniform system. 
But they have not. China has many 
well-trained, learned, able jurists, 
some of them of world-wide repute. 
As a class, however, there has been 
little in the way of uniform or uni- 
fied training. Of judges and law 
teachers, most have been trained in 
the law of Continental Europe, sore 
in France primarily on the basis of 
the French Civil Code, 
Germany on the basis of the German 
Civil Code, many in Japan, where 


some in 


there was a very good law schoo: 








Law and Courts in China 





before the war, on the basis of the 
Japanese version of 
Civil Code. 


the German 
But some have been 
trained in Anglo-American law, some 
in English universities, some at the 
Inns of Court, and some in the 
United States, getting a primarily 
English or primarily American view 
Those 
trained in China have been taught 


of the common-law system. 


by teachers with a corresponding 
variety of training. It is evident 
that a unified doctrinal and judicial 
development of the codes must be 
greatly retarded under such circum- 


stances. 


Five-Part Program to Improve 
the Administration of Justice 


Accordingly, I have recommended 
to the Ministry of Justice a program 
with five parts: 

First: | put surveys of the admin- 
istration of justice in certain typical 
cities and provinces, in which to 
discover and point out the difficul- 
ties under which the Courts are 
operating and the way to meet them, 
to discover the source of abuses, if 
any, and find ways of obviating 
them; to ascertain the deficiencies 
of organization and equipment un- 
der which the judges are working, 
the facilities they need in order to 
carry on their work effectively, the 
deficiencies in the law they have to 
apply, the deficiencies in the train- 
ing of those who praciice in the 
Courts, and the specific problems 


with which the Courts are con- 
fronted. The first of these surveys 
is about to begin. 

The 


conferences, conducted both locally 


Second: program calls for 


and nationally, directed to what 
works well in judicial administration 
and what not, to what is used in 
practice and what not and why, to 
gaps in the law, and to matters which 
need the attention of the Ministry or 
need legislation, seeking to treat con- 
crete situations rather than to work 
out abstract solutions for hypotheti- 
cal situations in other parts of the 
world, or to canvass abstract legal 
institutions in other parts of the 
world with reference to some ab- 
stract country. 
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Third: 
organization similar to the American 


I am recommending an 


Law Institute, a cooperative under- 
taking of officials, judges, law teach- 
ers, and practicing lawyers, to bring 
out a series of Institutes of Chinese 
series of books to 


Law, a unified 





furnish the needed doctrinal writ- 
ing to aid in interpretation and ap- 
thei 


plication of the codes and 


development by judicial decision. 
Fourth: As the work proceeds I 
plan a thorough survey of and re- 


port on legal education. 


Charles Elmore Cropley Completes 
4O Years of Service with the Supreme Court 


® In a gracious, informal ceremony 
in the Supreme Court Building in 
Washington on February 18, Charles 
Elmore Cropley, Clerk of that Court, 
received the hearty felicitations of 
the Justices and his associates in the 
stafls of the Court for his forty years 
of service with the Court. His record 
was recounted as unique. He has 
served under six of the thirteen Chief 
Justices in the long history of the 
Court. During his service, thirty 
Associate Justices have sat on the 
high bench, out of the total of sev- 
enty-three in the Court’s annals, not 
including those subsequently pro- 
moted to be Chief Justice. During 
those forty years, some 31,814 cases 
have been docketed on the Court’s 
appellate docket, as compared with 
the total of 52,837 docketed since the 
Court came into being. 

The justly popular Clerk entered 


the Court's services as a page at the 





CHARLES ELMORE CROPLEY 
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age of thirteen, when the Honorable 
Melville W. Fuller was Chief Justice 
and Oliver Wendell Holmes, Jr., had 
been an Associate Justice for about 
six years. Later Mr. Cropley became 
an assistant in the Clerk’s office. Next 
June he will have served twenty-one 
years as Clerk. He is the tenth to hold 
the office of Clerk since the establish- 
ment of the Court 158 years ago. 

In presenting Mr. Cropley with a 
behalf of the staff of the 
Clerk’s office, Chief Justice Vinson 


gift in 


called him ‘the number one Clerk 
which the Court has ever had’. He 
stressed Mr. Cropley’s devotion to 
duty, his efficiency, and above all, his 
courteous treatment of lawyers who 
The 
Justice referred also to Mr. 


have business with-the Court. 
Chief 
Cropley’s still youthful appearance 
and said that he must have been a 
very precocious child, as it was evi- 
dent he had begun work for the Court 
as soon as he was out of his cradle. 

Presenting Clerk Cropley a gift in 
behalf of the Marshal’s office and his 
own staff, Mr. Justice Jackson re- 
ferred to the friendly contest in 
“dignity and sartorial splendor” be- 
tween the Clerk on the right side of 
the bench and the Marshal on the 
left, and added by way of dictum 
without dissenting or separate “con- 
curring” (7) opinion that it must re- 
main a moot question as to whethe: 
the Clerk is the more impressive in 
swearing-in attorney-applicants for 
admission to the Bar of the Court o1 
the Court Crier in “praying the 
United States be saved from this hon- 


Fifth: | hope for a final report on 
the organization of the legal pro 
fession and on recommendations fo: 
putting it on a sound basis while it 
is still in a measure formative. 

But the first three items have the 
right of way. 


orable Court”. Justice Jackson feel 
ingly attested the universal affection 
of the members of the Court as well 
as of the Bar for Clerk Cropley, and 
wished him many more years of serv- 
ice. Miss Helen Newman, Librarian 
of the Court, extended the congratu 
lations of members of the library 
staff, and presented to Mr. Cropley a 
gift from them to commemorate the 
occasion. 

In responding Mr. Cropley said he 
felt “quite as timid and frightened 
at this ceremony as | was forty years 
ago when I first assumed the duties 
of a page in the old Supreme Court 
Chamber in the Capitol’. He ex 
pressed appreciation for the many 
expressions of friendship, and said 
that many of his happiest memories 
shall ever be in connection with his 
work for the Court. 

The privilege of serving the Court 
and the Bar over a long span of years 
is shared by Mr. Cropley’s nine as 
sistants. ‘Their terms in ofhce rang¢ 
from eighteen to thirty-seven years 
and average twenty-three years. In- 
deed, both he and they are a vital 
part of the continuity typified by the 
nation’s foremost judicial institution. 
A host of 


throughout America will wish ear- 


members of the Ba 


nestly that they could have taken part 
in this most appropriate commemo 
ration of long and distinguished 
service, for which many lawyers hav 
been unceasingly grateful from th 
time they first stepped timidly and 
hesitantly into the office of the Clerk 
of this great Court. 

















Covenant on Human Rights: 





House Acts as to Measures for Implementation 


® At its meeting in Chicago on February 23-24, the House of Delegates considered 
Draft Covenant on Human Rights, the Draft Declaration, and main features of 
tentatively proposed Measures for Implementation (see our March issue, page 
200). The House did not at that time take action on the Draft Covenant and Declara- 
tion as such, but voted its considered views as to several proposals for implementing 
the Covenant, which will be embodied in the Covenant if such measures are finally 
approved and the Covenant is submitted for ratification by the Senate or approval 
by the Congress of the United States. The House also set up machinery by which the 
ews of individual members of our Association, and of State and local Bar Associa- 
ns, concerning the draft documents, will be received, analyzed, and made avail- 
able to the State Department and the United States Delegation to the United Nations. 
This procedure was announced in our March issue (page 200) and is amplified in an 
editorial in this issue. 

The House of Delegates voted opposition to the creation of a new and separate 
nternational Court of Human Rights, favored the limitation of the right of complaint 
of violations to states which have adhered to the Covenant, opposed the creation of 
a permanent committee to receive and deal with complaints of violations of the 
Covenant, opposed the giving of a right to “individuals, associations or groups" to 
complain or bring charges of violations before the United Nations (against their own 
country or another state), and offered some suggestions for consideration as to pro- 
edure, etc. Present action was not taken on the questions as between a Covenani 
nd a Declaration or as to the contents of either Draft. 

The Government of the United States is to make its reply and take its stand on the 
Drafts, etc., not later than April 3. A Conference was conducted by the State Depart- 
ment on March 4 to elicit the views of accredited non-governmental organizations. 
Our Association was represented at the Conference, and the actions voted by the 
House of Delegates were submitted. Expressing the wish of our Association to be 
elpful on the subject in every practicable way and especially in ascertaining and 
placing before the State Department the considered views of lawyers in all parts of 
the United States, the representatives of our Association pointed out strongly to the 
Department that the time allowed for such a democratic process, before our Govern 
vent takes its stand on the Draft, is utterly inadequate. Our Association's Committee 
as since been assured that views expressed and suggestions made by American 
awyers will be considered by the State Department and the United States representa- 

es, if received during April or early May. 





* The actions voted by the House of | for Peace and Law Through United 


Delegates after debate on February Nations. Before the report and rec 
-! were taken upon the recommenda- ommendations of the Committee 


ns of the Association’s Committee — were presented, Vice-Chairman Fred- 





eric M. Miller, who had signed its 
report and is also Chairman of the 
Section of International and Com- 
parative Law, placed before the 
House the reasons why the Section’s 
Council opposed the adoption of the 
first three resolutions recommended 


by the Committee. 


Chairman William L. 


the Committee then placed its report 


Ransom of 


before the House and offered the 
following four resolutions related to 
the Draft Covenant and Declaration 
and proposed Measures fot Imple- 
mentation, the same having been 
approved by the Board of Governors. 


International Court of Justice 
Championed by the Committee 


In presenting the report, Chairman 
Ransom stated that the recommen- 
dations substantially supported what 
he understood had been the original 
position of the United States Govern- 
ment in the Commission on Human 
Rights, and that even on final sub- 
mission the United States had re- 
served its position as to the Court. 
“The proposal to create a new and 
separate International Court of Hu- 
man Rights to have jurisdiction of 
disputes arising from unsettled com- 
plaints or charges against a state, by 
another state or states or by ‘individ- 
uals, associations or groups’ for 
claimed violations of the Covenant 
on Human Rights, is regarded most 
unfavorably by yout Committee,” 
said the report, which continued: 
The Charter of the United Nations 
and the Statute of the Court created 


the International Court of Justice, 
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which was strongly urged and has 
been staunchly supported by our As- 
sociation. Although its members were 
elected nearly two years ago and the 
Court has been ready to function, 
only one case has been brought before 
it. No occasion has arisen, in the opin- 
ion of your Committee, for creating 
now an additional and coordinate 
Court, in this special field. Our Asso- 
ciation should, we think, urge that the 
American Government should adhere 
to and maintain its stand in opposi- 
tion to the proposed additional Court. 

Beyond that, we do not believe that 
the interests of world peace and amity 
would be served by erecting now a 
specialized Court to have jurisdiction 
in a provocative and controversial 
class of disputes, arising out of com 
plaints and charges made by a state 


“ 


or by “individuals, associations or 
groups” within a state, against their 
state or against another state. Impar- 
tiality in the hearing and determina- 
tion of such disputes, if they are to be 
authorized and heard at all, would be 
secured far better by leaving them 
to the Court of general jurisdiction, 
made up of jurists chosen for their 
broad qualifications and experience, 
than by putting such disputes in the 
hands of a special Court made up of 
men who might be chosen, at the de- 
mand of “pressure groups” or com- 
binations of trouble-making states, for 
the very reason that the judges so 
chosen would be pre-disposed to such 
complaints and charges. 

We likewise do not favor the crea- 
tion at this time of a permanent com- 
mittee or body to receive from “in- 
dividuals, associations or groups” com- 
plaints or charges of violations of the 
Covenant, investigate them in what 
ever country they are claimed to have 
taken place, adjust them if possible, 
or initiate the steps to bring the dis- 
pute before the Court. 

“A Pandora’s box of international 
friction and provocations through 
United Nation’s intervention in the 
internal policies and laws of member 


states might be opened by the adop- 


tion of these correlated proposals,” 


declared the Committee, which add- 
ed that: 

The right to bring complaints or 
charges of violations of any Covenant 
on Human Rights should be limited 
to states, and to states which have 
themselves ratified the Covenant or 
Convention. Otherwise, a state not 
party to the Covenant will be able to 
complain of violations in or by other 
states, while the latter would have no 
right to bring any reciprocal com- 
plaints. In this respect also, our sub- 
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mitted Resolutions are in support of 
the stand reported as taken by the 
representatives of our Government. 


Text of the Resolutions 
Offered by the Committee 


RESOLVED, That the American Bar 
Association opposes the proposal to 
create an International Court of Hu- 
man Rights, and urges that the Gov 
ernment of the United States adhere 
to and maintain its stand in favor of 
the International Court of Justice 
and in opposition to a new and sepa- 
rate Court on that subject. 

RESOLVED FurTHER, That the Amer- 
ican Bar Association opposes the pro- 
posal to create at this time a standing 
Committee under the auspices of the 
United Nations Economic and Social 
Council or its Commission on Human 
Rights, with powers and duties of re- 
ceiving, investigating, and endeavor- 
ing to adjust or settle, such complaints 
or charges as are brought to it, by a 
state or by individuals, associations or 
groups, that violations of human 
rights have been committed by or 
within a state, with procedure where- 
by any such complaints or charges so 
made and not adjusted may be carried 
before an International Court as a 
dispute. 

RESOLVED FurTHER, That the Amer- 
ican Bar Association especially op- 
poses the establishment of procedures 
whereby individuals, associations or 
groups may bring complaints or 
charges of violations of a Convention 
or Covenant on Human Rights, be- 
fore any Council, Commission or sub- 
ordinate agency of the United Na- 
tions; and urges that the right to bring 
such a complaint or charge, against a 
state or otherwise, be possessed only 
by such other states as have them- 
selves become bound by the Covenant 
alleged to have been violated, and 
that in case of a difference of opinion 
with respect to the interpretation or 
application of the Covenant by a state 
or group of states or any other ques- 
tion arising under the Covenant, the 
General Assembly, or the Economic 
and Social Council if so authorized by 
the General Assembly or the Interim 
Committee, be empowered to request 
the International Court of Justice for 
an advisory opinion on the subject, 
such opinion to be binding on those 
states which have agreed thereto in 
advance by signing a special protocol 
attached to the Covenant. 

RESOLVED FuRTHER, That the Ameri- 
can Bar Association authorizes its Com- 
mittee for Peace and Law Through 
United Nations to study further the 
Draft Covenant on Human Rights 
and the Draft Declaration on Human 


Rights, recently transmitted to the 
Members of the United Nations, as 
well as the present or future drafts 
of Measures for Implementation, and 
to submit to the State Department o! 
the United States and the United 
States Delegation such views or sug 
gestions as may be received from 
members of the Association or formu- 
lated by the Committee or by Sections 
or other Committees of the Associa 
tion, such submissions to be first 
approved by the Board of Governors 
or an authorized sub-committee ther 
of. 


Section of International Law 
Opposes Adoption of Resolutions 


For the Council of the Section, 
Lyman Tondel, Jr., of New York, 
asked several clarifying questions and 
argued against present adoption oi 
the first three resolutions. W. B. 
Cowles, Jr., Delegate of the Section, 
argued along the same lines and 
moved to table the three resolutions. 
This was voted down by the House. 

George M. Morris, of the District 
of Columbia, urged that the House 
should not take a negative stand of 
opposition to pending proposals. He 
moved that the fourth resolution be 
adopted and that the first three 
resolutions be rejected. 


The Resolutions Are Adopted 
as Submitted 


In closing the debate, Chairman Ran- 
som asked that the House vote its 
stand on the first three as instructions 
to the Association’s representatives 
in the State Department Conferenc 
called for March 4. 

The House thereupon defeated 
Mr. Morris’ substitute and _ passed 
each of the four resolutions as sub 
mitted. The report and recommen 
dations were prepared as submitted 
by a Committee consisting of Wil 
liam L. Ransom, of New York City, 
Chairman; Frederic M. Miller, o! 
Des Moines, Iowa, Vice-Chairman; 
George A. Finch, of Washington, 
D. C.; Frank E. Holman, of Seattle, 
Washington; Orie L. Phillips, of 
Denver, Colorado; Carl B. Rix, of 
Milwaukee, Wisconsin; M. C. Sloss, 
of San Francisco, California; Regi 
nald Heber Smith, of Boston, Massa 
chusetts; Charles W. Tillett, of Chat 
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ic, North Carolina; and ‘Tappan 
(Gregory, of Chicago, Illinois, Presi- 
dent and ex officio. 

\t the Conference of organizations 


convened by the State Department 
on March 4 our Association was rep- 
resented by Walter M. Bastian and 
William L. Ransom, who were ap- 


Association Urges S. 1988 for State 


Titles to Tidelands 


® The decision of the Supreme Court in 
the Tidelands case (332 U.S. 19; 67 
Sup. Ct. 1658) was considered by the 
House of Delegates on February 23; and 
solutions were adopted by a decisive 
vote which approved and urged the en- 
actment of S. 1988, offered by Senator 
Moore of Oklahoma and nineteen other 
Senators representative of both political 
parties and all parts of the country, “To 
confirm and establish the titles of the 
States to lands and resources in and be- 
State 
boundaries and to provide for the use 


neath navigable waters within 


and control of said lands and resources’. 





" The need for legislative action 
had been debated in the Assembly in 
Cleveland last September (33 A. B. 
\.J. 1239; December, 1947), upon a 
Resolution by John D. McCall, of 
lexas. The Assembly adopted a 
recommendation by Chairman Roy 
\. Bronson for the Resolutions Com- 
mittee that the subject be referred to 
a committee for study and report to 
the House of Delegates. The latter 
concurred and made the reference to 
the Board of Governors, which cre- 
ited a special committee headed by 
James L. Shepherd, Jr., of Texas. 
[his committee recommended that 
the Association approve S. 1988, op- 
pose any compromise, and actively 
support the pending bill, with adop- 
m of the following: 

That the House of Delegates of the 
(American Bar Association approves 
and urges the adoption of S. 1988 
offered in the Senate of the United 
States, on January 16, 1948, at the 
Second Session of the Eightieth Con- 
gress, entitled “A Bill to confirm and 
establish the titles of the States to 
lands and resources in and beneath 


navigable waters within State bound 
aries and to provide for the use and 
control of said lands and resources”; 
and that copies of this resolution be 
sent to the appropriate committees of 
the Senate and House of Representa 
tives, to other members of Congress, 
and to the President of the United 
States. 

That the House of Delegates of the 
American Bar Association in approv- 
ing and urging the adoption of S. 
1988 is opposed to any compromise 
or amended measure which may be 
offered which would have the effect 
of quitclaiming or relinquishing every 
thing within the three-mile offshore 
belt, except the minerals therein; and 
that copies of this resolution be sent 
to the appropriate committees of the 
Senate and House of Representatives, 
to other members of Congress and to 
the President of the United States. 

That the President of the Associa 
tion, or someone designated by him, 
is hereby authorized to appear before, 
or to submit a statement to, the ap- 
propriate committees of Congress in 
support of S. 1988, and in opposition 
to amendments thereto or to other 
bills which may be introduced in Con- 
gress to accomplish the compromise 
referred to in the second resolution 
in this report. 


Mr. Shepherd made a comprehen- 
sive, factual and decisional statement 
to the House in support of the dec- 
laration of S. 1988 “‘that the several 


States, and the others as hereinafter 
mentioned, since July 4, 1776, or 
since their formation and admission 
to the Union, have exercised full 
powers of ownership of all lands be- 
neath navigable waters within their 
respective boundaries and all natural 
resources within such lands and 
waters, and full control of said nat- 
ural resources, with the full acqu:- 
escence and approval of the United 
States and in accordance with many 


Convenant on Human Rights 


pointed for that purpose by Presi- 
dent Gregory. Further developments 
are discussed in an editorial in this 
issue, 


decisions of the Supreme Court and 
of the Executive departments of the 
federal Government that such lands 
and resources were vested in the re- 
spective States as an incident to State 
sovereignty and that the exercise of 
such powers of ownership and con- 
trol has not in the past and will not 
impair or interfere with the exercise 
by the federal Government of its con- 
stitutional powers in relation to said 
lands and navigable waters and to 
the control and regulation of com- 
merce, navigation, national defense, 
and international relations”. (Sec- 
tion 1 (a) of S.1988). 

Inasmuch as the recent decision of 
the Supreme Court held that “the 
federal Government has certain para- 
mount powers with respect to a por- 
tion of said lands without reaffirm- 
ing or settling the ultimate question 
of ownership of such lands and re- 
sources’, but the decision “recognizes 
that the question of the ownership 
and control of said lands and natural 


JAMES L. SHEPHERD, JR. 
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resources, is within the ‘Congression- 
al area of national power’ and that 
Congress will not execute its powers 
‘in such way as to bring about in- 
justices to States, their subdivisions, 
or persons acting pursuant to their 
permission’”’, Mr. Shepherd urged 
that S. 1988 be enacted. 

Robert W. Upton, of New Hamp- 
shire, opposed the resolutions. State 
Delegate Charles S. Rhyne, of the 
District of Columbia, pointed out 
that only fifteen square miles of the 
tidelands along the California coast 


_10 





are known to have oil underneath 
and that of the $16,000,000 of annual 
revenue therefrom about $12,000,000 
goes to the City of Long Beach and 
$4,000,000 to the State of California. 
Delger Trowbridge, of that State, 
declared that the decision put in 
question the ownership of the filled- 
in land on which a considerable part 
of the City of San Francisco had been 
built. Corporation Counsel Walter 
J. Mattison, of Wisconsin, delegate 
of the Section of Municipal Law, 
supported the resolutions in order 


Lawyers May Offer Suggestions for 


Changes in Rules of U.S. Court of Claims 


® Chief Justice Marion Jones of the 
Court of Claims has announced that 
the Court has initiated a critical 
study of the Rules under which it 
has been operating, for the purpose 
of determining whether changes 
should be made to facilitate the bus- 
iness of the Court and assist those 
who practice before it. The present 
Rules were adopted first in 1855. 
While many changes have been 
made in them, they have not been 
amended in an important respect 
since the 1938 adoption of the Fed- 
eral Rules of Civil Procedure. The 
Court feels that a comprehensive 
study of its Rules in entirety may 
advantageously be. made. Commis- 
sioners Akers and Cowen have been 
appointed by the Chief Justice to 
conduct the study; the suggestions 
and recommendations of the Depart- 
ment of Justice and of all interested 
members of the Bar are solicited. 
The Commissioners have divided 
the Rules into groups for the study. 
The first group or division to be 
considered relates to Pleading and 
Motions (Rules No. 8 to 27). It is 
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asked that any recommendations be 
made specific textually, in the form 
of proposed Rules, and be accom- 
panied by explanatory matter which 
makes clear the underlying reasons 
for the suggested change. A proposal 
for the revision of any present Rule, 
or for the adoption of any Rule, 
may be made at any time while the 
study is in progress on a particular 
section. The study will extend over 
a period of at least several weeks. 

After a full consideration of all 
suggestions received from the Bar 
and the Department of Justice, the 
Commissioners propose to prepare 
preliminary drafts of the Rules by 
groups. These will then be submit- 
ted to representatives of the Bar and 
the Department of Justice for criti- 
cism and further suggestions, before 
the final draft is prepared and sub- 
mitted to the Court. 

The American Bar Association by 
resolution passed by the House of 
Delegates in 1945 (A.B.A. Reports, 
Vol. 70, page 135), upon the advice 
of the Section of Patent, Trade- 
Mark and Copyright Law, recom- 





to clear and confirm the title of th: 
City of Milwaukee and other cities 
on the Great Lakes to many hun 
dreds of acres granted to them | 
their States and developed throu 
the expenditure of many mil! 
dollafs. State Delegate Le! 
Provosty, of Louisiana, said 
decision put in doubt thx 

a large part of the State of | « 

The vote of the House was « 

ally in support of the con! 

of State titles through enact 

S. 1988. 


mended that the Rules of the Court 
of Claims should include, so far as 
would not be inconsistent with Sec- 
tions 762 and 765 (of Title 28 of the 
Judicial Code), the Federal Rules of 
Civil Procedure. In drafting sugges- 
tions as to the Rules, it should also 
be kept in mind that our Associa- 
tion, by resolution also adopted in 
1945 (A.B.A. Reports, Vol. 70, page 
281), took the position that the Com- 
missioner system of the Court of 
Claims should be maintained and 
further developed, through existing 
statutes rather than by fundamental 
changes. 

All members of our Association 
who practice before the Court of 
Claims or are otherwise interested in 
revision of its Rules are urged to 
transmit any suggestions they may 
wish to make to Robert C. Watson, 
Chairman of our Association’s Com- 
mittee on the Court of Claims, 
815 Fifteenth Street, N.W., Wash- 
ington, D.C. The Committee has 
already transmitted to the Commis- 
sioners several suggestions for the 
revision of the Rules relating to 
Pleadings and Motions. 
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-ommunists in U. S:: 


Registration’ Urged by House of Delegates 


The spread of Communism in our country was scathingly denounced in resolutions 


»pted by the House of Delegates on February 24, on the recommendation of a 
nmittee headed by Robert R. Milam, of Florida. Compulsory “registration” of 





mmunists and Communist organizations was favored, with “merciless publicity”, 
entless prosecution of “alt seditious and subversive acts”, and education as ‘the 
ie effective safeguard” against Communism. At the same time, the resolutions in- 
sted that the full protection of the Bill of Rights and other traditional American rights 
be accorded to Communists. The House was manifestly in a mood to go as far as it 


ould in approving considered proposals for legislation against Communism, but a 


difference of opinion arose as to what could best be done in advance of the submission 
of the definitive legislation then under consideration by the Nixon Sub-committee of 
the House of Representatives Committee on Un-American Activities. 





® Our Association’s Committee on 
the Bill of Rights offered resolutions 


SO which embodied the gist of the state- 
af ment made unofficially by its Chair- 
in man, Robert R. Milam, before the 


Nixon Sub-committee in Washing- 
ton on February 5, as reported in our 
of March issue (34 A.B.A.J. 193). The 
proposals of the Committee were as 
8 follows: 

WHEREAS, Communism as it actually 
operates is an international conspir- 
yn acy teaching loyalty to Russia and 
of treachery to this Nation; its purpose is 
to disrupt, disable and finally destroy 
the American way of life; it operates 
as an agency of a foreign power ac- 


Ly tively seeking to weaken and then de- 
n, stroy democratic government every- 
n- where; it infiltrates its members into 


labor unions and key industries so that 
in time of peace they can foment strife 
and industrial dislocation and in time 
aS of war they can sabotage, disrupt and 





spread confusion, all in the interest 
and at the direction of a foreign 
power; and 

Wuereas, the individual Commu- 
nist has no loyalty to this Nation but 


yields his allegiance to an alien group 
whose bidding he does without ques- 
tion, and whose aim is to eventually 
establish an implacable dictatorship in 
all countries; and 

WHEREAS, in those countries where 
Communism has gained control, civil 
rights, as we know them, have ceased 
to exist, and those who defended such 
rights have been imprisoned or liqui- 
dated; and Communistic activity in the 
United States threatens the civil rights 
of all citizens; 

Now, THEREFORE, BE It RESOLVED 
that the American Bar Association re- 
cords itself as vigorously opposed to 
the spread of Communism in the 
United States and advocates the fullest 
publicity on its aims and activities, and 
prosecution for offenses committed; 

BE It FurTHER RESOLVED that, while 
insisting 

(a) that the full protection of the 
Bill of Rights be accorded to the mem- 
bers of any minority group, including 
Communists; and 

(b) that neither prejudice nor well- 
founded indignation can justify the in- 
fringement of any right secured by 
the Constitution; and 
(c) that the right to advocate im- 


provements and changes in our form 
of government by legal and peaceful 
means must be protected; 

Nevertheless, subversive and treason- 
able tactics must be effectively met, 
and to that end it is recommended 

(1) that all subversive and seditious 
acts as defined by law should be relent- 
lessly prosecuted; 

(2) that Communists and Com- 
munist organizations should be com- 
pelled to register, giving complete 
information as to their activity, pur- 
poses, financing, source of funds, of- 
ficers, affiliations, membership and like 
matters; 

(3) that such information should 
be available to the public and to the 
press for publicizing; 

(4) that offenders should be prose- 
cuted if they fail to register or register 
falsely; 

(5) that Communists and _ those 
practicing its teachings should be 
barred from all government service, 
State and federal; 

(6) that candidates pandering to 
the Communist vote should be brand- 
ed by publicity mediums for so doing; 

(7) that education on this threat is 
the one effective safeguard against it 
and an informed public opinion is the 
best assurance against any assault on 
our form of government, and for that 
reason, that the whole power of the 
federal Government should be di- 
rected to uncovering the activities of 
Communists and similar organizations 
in order that merciless publicity may 
be given their activities and that the 
public may become fully informed. 


When the foregoing came before 


the Board of Governors, a majority 
of its members were of the opinion 
that inasmuch as numerous distin- 
guished lawyers, including members 
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State Titles to Tidelands 


resources, is within the ‘Congression- 
al area of national power’ and that 
Congress will not execute its powers 
‘in such way as to bring about in- 
justices to States, their subdivisions, 
or persons acting pursuant to thei 
permission’’’, Mr. Shepherd urged 
that S. 1988 be enacted. 

Robert W. Upton, of New Hamp- 
shire, opposed the resolutions. State 
Delegate Charles S$. Rhyne, of the 
District of Columbia, pointed out 
that only fifteen square miles of the 
tidelands along the California coast 
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are known to have oil underneath 
and that of the $16,000,000 of annual 
revenue therefrom about $12,000,000 
goes to the City of Long Beach and 
$4,000,000 to the State of California. 
Delger Trowbridge, of that State, 
declared that the decision put in 
question the ownership of the filled- 
in land on which a considerable part 
of the City of San Francisco had been 
built. Corporation Counsel Walter 
J. Mattison, of Wisconsin, delegate 
of the Section of Municipal Law, 
supported the resolutions in orde1 


Lawyers May Offer Suggestions for 


Changes in Rules of U.S. Court of Claims 


® Chief Justice Marion Jones of the 
Court of Claims has announced that 
the Court has initiated a critical 
study of the Rules under which it 
has been operating, for the purpose 
of determining whether changes 
should be made to facilitate the bus- 
iness of the Court and assist those 
who practice before it. The present 
Rules were adopted first in 1855. 
While 


made in them, they have not been 


many changes have been 
amended in an important respect 
since the 1938 adoption of the Fed- 
eral Rules of Civil Procedure. The 
Court feels that a comprehensive 
study of its Rules in entirety may 
advantageously be: made. Commis- 
sioners Akers and Cowen have been 
appointed by the Chief Justice to 
conduct the study; the suggestions 
and recommendations of the Depart- 
ment of Justice and of all interested 
members of the Bar are solicited. 
The Commissioners have divided 
the Rules into groups for the study. 


The first group or division to be 


considered relates to Pleading and 
Motions (Rules No. 8 to 27). It is 
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asked that any recommendations be 
made specific textually, in the form 
of proposed Rules, and be accom- 
panied by explanatory matter which 
makes clear the underlying reasons 
for the suggested change. A proposal 
for the revision of any present Rule, 
or for the adoption of any Rule, 
may be made at any time while the 
study is in progress on a particular 
section. The study will extend ove1 
a period of at least several weeks. 

After a full consideration of all 
suggestions received from the Bar 
and the Department of Justice, the 
Commissioners propose to prepare 
preliminary drafts of the Rules by 
groups. These will then be submit- 
ted to representatives of the Bar and 
the Department of Justice for criti- 
cism and further suggestions, before 
the final draft is prepared and sub- 
mitted to the Court. 

The American Bar Association by 
resolution passed by the House of 
Delegates in 1945 (A.B.A. Reports, 
Vol. 70, page 135), upon the advice 
of the Section of Patent, Trade- 
Mark and Copyright Law, recom- 


to clear and confirm the title of the 
City of Milwaukee and other cities 
on the Great Lakes to many hun 
dreds of acres granted to them by 
their States and developed through 
the expenditure of many millions of 
dollars. State Delegate LeDoux R. 
Provosty, of Louisiana, said that the 
decision put in doubt the titles of 
a large part of the State of Louisiana 
The vote of the House was emphatic 
ally in support of the confirmation 
of State titles through enactment of 
S. 1988. 


mended that the Rules of the Court 
of Claims should include, so far as 
would not be inconsistent with Sec- 
tions 762 and 765 (of Title 28 of the 
Judicial Code), the Federal Rules of 
Civil Procedure. In drafting sugges- 
tions as to the Rules, it should also 
be kept in mind that our Associa- 
tion, by resolution also adopted in 
1945 (A.B.A. Reports, Vol. 70, page 
281), took the position that the Com- 
missioner system of the Court of 
Claims should be maintained and 
further developed, through existing 
statutes rather than by fundamental 
changes. 

\ll members of our Association 
who practice before the Court ol 
Claims or are otherwise interested in 
revision of its Rules are urged to 
transmit any suggestions they may 
wish to make to Robert C. Watson, 
Chairman of our Association’s Com- 
mittee on the Court of Claims, 
815 Fifteenth Street, N.W., Wash- 
ington, D.C. ‘The Committee has 
already transmitted to the Commis- 
sioners several suggestions for the 
revision of the Rules relating to 
Pleadings and Motions. 
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Communists in U. S:: 


‘Registration’ Urged by House of Delegates 


® The spread of Communism in our country was scathingly denounced in resolutions 


adopted by the House of Delegates on February 24, on the recommendation of a 


committee headed by Robert R. Milam, of Florida. Compulsory “registration” of 


Communists and Communist organizations was favored, with ‘merciless publicity”, 


elentless prosecution of “all seditious and subversive acts’, and education as ‘the 


one effective safeguard’ against Communism. At the same time, the resolutions in- 


sisted that the full protection of the Bill of Rights and other traditional American rights 


be accorded to Communists. The House was manifestly in a mood to go as far as it 


could in approving considered proposals for legislation against Communism, but a 


difference of opinion arose as to what could best be done in advance of the submission 


of the definitive legislation then under consideration by the Nixon Sub-committee of 


the House of Representatives Committee on Un-American Activities. 





® Our Association’s Committee on 
the Bill of Rights offered resolutions 
which embodied the gist of the state- 
ment made unofficially by its Chair- 
man, Robert R. Milam, before the 
Nixon Sub-committee in Washing- 
ion on February 5, as reported in our 
March issue (34 A.B.A.J. 193). The 
proposals of the Committee were as 
lollows: 

WHEREAS, Communism as it actually 
operates is an international conspir- 
acy teaching loyalty to Russia and 
treachery to this Nation; its purpose is 
to disrupt, disable and finally destroy 
the American way of life; it operates 
as an agency of a foreign power ac- 
tively seeking to weaken and then de- 
stroy democratic government every- 
where; it infiltrates its members into 
labor unions and key industries so that 
in time of peace they can foment strife 
and industrial dislocation and in time 
of war they can sabotage, disrupt and 
spread confusion, all in the interest 
and at the direction of a foreign 
power; and 

Wuereas, the individual Commu- 
nist has no loyalty to this Nation but 


yields his allegiance to an alien group 
whose bidding he does without ques 
tion, and whose aim is to eventually 
establish an implacable dictatorship in 
all countries; and 

WHEREAS, in those countries where 
Communism has gained control, civil 
rights, as we know them, have ceased 
to exist, and those who defended such 
rights have been imprisoned or liqui- 
dated; and Communistic activity in the 
United States threatens the civil rights 
of all citizens; 

Now, THEREFORE, BE IT RESOLVED 
that the American Bar Association re- 
cords itself as vigorously opposed to 
the spread of Communism in the 
United States and advocates the fullest 
publicity on its aims and activities, and 
prosecution for offenses committed; 

Be It FuRTHER RESOLVED that, while 
insisting 

(a) that the full protection of the 
Bill of Rights be accorded to the mem 
bers of any minority group, including 
Communists; and 

(b) that neither prejudice nor well 
founded indignation can justify the in- 
fringement of any right secured by 
the Constitution; and 

(c) that the right to advocate im- 


provements and changes in our form 
of government by legal and peaceful 
means must be protected; 

Nevertheless, subversive and treason- 
able tactics must be effectively met, 
and to that end it is recommended 

(1) that all subversive and seditious 
acts as defined by law should be relent- 
lessly prosecuted; 

(2) that Communists and Com- 
munist organizations should be com- 
pelled to register, giving complete 
information as to their activity, pur- 
poses, financing, source of funds, of 
ficers, affiliations, membership and like 
matters; 

(3) that such information should 
be available to the public and to the 
press for publicizing; 

(4) that offenders should be prose- 
cuted if they fail to register or register 
falsely; 

(5) that Communists and _ those 
practicing its teachings should be 
barred from all government service, 
State and federal; 

(6) that candidates pandering to 
the Communist vote should be brand- 
ed by publicity mediums for so doing; 

(7) that education on this threat is 
the one effective safeguard against it 
and an informed public opinion is the 
best assurance against any assault on 
our form of government, and for that 
reason, that the whole power of the 
federal Government should be di- 
rected to uncovering the activities of 
Communists and similar organizations 
in order that merciless publicity may 
be given their activities and that the 
public may become fully informed. 


When the foregoing came before 


the Board of Governors, a majority 
of its members were of the opinion 
that inasmuch as numerous distin- 
guished lawyers, including members 
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Communists in U. S. 





Dishinger-Woodward Studio 


ROBERT R. MILAM 


Jar As- 


sociations, had appeared before the 


of our Association and othe1 


Nixon Sub-committee and had offered 
various differing suggestions for pro- 
tective legislation against the menace 
of Communism, the House of Dele- 
gates was hardly in a position to take 
effective action on the subject until 
the definitive legislation could be 
considered. In particular, the advisa- 
bility of a present declaration in fa- 
vor of compelling the “registration” 
of “Communists and Communist or- 
ganizations” was doubted, in the ab- 
sence of a specific bill from which 
the probable effects of such a meas- 
ure on other political activity and 
“public opinion” organizations could 
be determined. 

Accordingly, the Board of Govern- 
ors proposed that the action on Feb- 
ruary 24 be stated to be that recom- 
mended “at that time”; that items 
(2), (3) and (4) be omitted from 
the present action; that (7) be modi- 
fied to describe education as “an ef- 
fective safeguard”; and to ask that 
powers of the “federal and State gov- 


ernments” be directed against Com- 
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munism, and that the following be 
added to the Milam resolutions: 

That further action for the Associa- 
tion by the House of Delegates or the 
Board of Governors as to other reme- 
dial measures that may be found to 
be needed to implement the foregoing 
be deferred until definite legislation is 
formulated in the Congress of the 
United States or in the legislatures of 
the several States. 

That the aid of the appropriate 
Committees of the American Bar As- 
sociation be tendered to the Commit- 
tee on Un-American Activities of the 
House of Representatives in the de 
velopment of appropriate legislation 
to accomplish the foregoing purposes. 


The House Adopts 
the Original Resolutions 


From the debate, the House seemed 
to gain an impression that the substi- 
tute for the Milam proposals would 
have the effect of weakening them, 
whereas the intention of the Board of 
Governors had been mainly to make 
it clear that the present action was 
no more than interlocutory and that 
further proposals would be devel- 
oped and acted on as soon as practi- 
cable. With the shadows of tragic 
events in Czechoslovakia first begin- 
ning to appear, the House was in no 
mood to stop short of whatever it 
could then support and urge as meas- 
ures against Communism in the 
United States. The striking-out of 
the three paragraphs from the Milam 
proposals was rejected; the two para- 
graphs which the Board of Govern- 
ors proposed to add were lost sight 
of; and the Committee resolutions 
were adopted as submitted. 

The report submitted by the Com- 
mittee said, as to “the contempt pro- 
ceedings against certain moving pic- 
ture directors and writers arising 
from their refusal to answer whether 
or not they were Communists”, that 
“The opinion of the Committee was 








strongly to the effect that these per 
sons were quite adequately repre 
sented and moreover, as it was not a 
crime to belong to the Communist 
Party, they should be compelled to 
answer as to whether or not they 
were members”’. 


Committee Reports as to ‘Loyalty 
Test’’ for Federal Employees 
As to the “loyalty test” for federal 
employees, the Committee reported 
that it had kept ‘‘a close check” on 
this matter and was of the opinion 
that 
The only cases where it appeared a 
manifest injustice had been done were 
then being handled before the Bureau 
involved and by most able counsel. 
The Committee decided to withhold 
volunteering any recommendations un 
til the Government had formulated 
its regulations and established its poli 
cies with respect to administering the 
loyalty test. This was shortly done by 
the regulations for the Loyalty Review 
Board. The Board was chosen from 
thoroughly representative citizens of 
broad experience and the chairman is 
a man of peculiar ability to adminis 
ter the policies. Not only was it pro- 
vided that, unless security reasons com 
pelled otherwise, one accused of dis 
loyalty would be served with specific 
charges and would be confronted by 
witnesses; but when these things were 
not done, the reviewing authority was 
required to consider, to the advantage 
of the defendant, that he was denied 
these privileges. Inasmuch as this is 
not a criminal proceeding, it was felt 
that the Government like any other 
employer must retain the right to hire 
and fire, and, within reasonable limits, 
should not be criticized for letting se 
curity reasons prevail over private in- 
terest. In proceedings of this kind 
there is, of course, always the danger 
of gross abuses. But the good sense of 
the Executive Department and Bureau 
heads has plainly prevailed in the en 
deavor to prevent these at this time. 
Should injustices become plainly ap 
parent or widespread, then it would be 
appropriate for this Committee to 
make representations. 
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General Lew Wallace: 





Indiana Lawyer Who Won Fame as an Author 


by Walter P. Armstrong + of the Tennessee Bar (Memphis) 


® A colorful lawyer-soldier-author of the last century is the subject of this sketch. 


lawyers have won fame equal to that of Lew Wallace through activities not 


olving law, politics or public office. Walter Armstrong has sifted the evidence as to 


allace’s attitude and state of mind regarding the practice of the law—did the 


iana lawyer hate the law, or detest merely its drudgery, or find more congenial 


erests in the Army and in authorship? Many or some of our elder readers in the 


{dle West will disagree with some angles of the appraisal of Lew Wallace's 


ntroversial career, but the reminiscent narrative is interesting. 








® \WWhich three Americans who not 
nly studied law but were active 
ractitioners achieved the greatest 
iccesses in non-political fields out- 
de the law? Many lawyers would 
lect William Wetmore Story, Rich- 
rd Henry Dana, Jr., and Lew Wal- 
ice. Story was one of our top-flight 
ulptors; Dana’s Two Years Before 
e Mast is an American classic; 
|cw Wallace’s Ben-Hur almost tops 
ic all-time list of native-authored 
st sellers, and it brought to the 
ithor the greatest financial reward 
er received up to that time by an 
\merican writer. 
Story, the son of Justice Story, was 
evoted to and extraordinarily suc- 
ssful in the profession. Notwith- 
tanding the exacting requirements 
if a lucrative practice, he found time 
to write two commentaries on the 
i.w.! When Story was twenty-six the 
fustice died and his son was offered 
| commission to execute a statue of 
iis father. He accepted, did an ex- 
ellent job, and never returned to 
he law. “My mother,” he later re- 
alled, “thought me mad and urged 
ne to pursue my legal career, in 
vhich everything was open to me.” 
Dana’s fame as an author came 


while he was still among “the lesser 
breeds without the law’. The voyage 
that provided the material for Two 
Years Before the Mast interrupted 
academic years at Harvard. The 
book was published the year the 
author was admitted to the Bar 
(1840) . During the remainder of his 
life, Dana was an active practitioner, 
specializing in admiralty law and 
preferring always the role of an 
advocate. 

Wallace had a 
though not a more distinguished, 


more colorful, 
career than either Story or Dana. He 
was a second lieutenant under Zach- 
ary Taylor in Mexico. In the War 
Between the States, he was the 
youngest major-general in the Union 
Army.” Later he was a major-general 
in the Mexican Army under Juarez. 
He was Territorial Governor of New 
Mexico in the heydey of Billy the 
Kid, whom Wallace knew well and 
whose murderous proclivity posed 
one of the Governor’s acutest prob- 
lems. He was Minister to Turkey 
and a close personal friend of Sultan 
Abdul Hamid.? Ben-Hur was not 
his only literary success; almost any 


author would have been satisfied 
with the popularity of The Fair God 





and The Prince of India. 

What was the attitude toward his 
profession of the lawyer whose incli- 
nation and talents made for him this 
career? While a recently published 
admirable biography of Wallace* 
does not detail his career at the Bar, 
the author does answer this ques- 
tion: “At various times and in vary- 
ing degrees he hated a long list of 
men and things—Zachary ‘Taylor, 
Morris, Stanton, Halleck, 
Grant, Colonel Elston, Democrats, 


General 


the law, lecturing, English imperial- 
ism, persons who could not applaud 
the simple virtues.” (page 268). Also, 
in the Dictionary of American Biog- 
raphy I find the statement that “the 
law he did not like.’’5 


Wallace’s Career at the Bar 
Was Hardly Impressive 


It is easy to understand how Wallace 


was allured to his adventurous 


career. But did he actively dislike 


1. A Treatise on the Law of Contracts Not 
Under Seal (1844) and A Treatise on the Law of 
Sales of Personal Property (1847). Story also 
edited several volumes of reports. 

2. Wallace's military career did not escape 
controversy and censure by some. At Shiloh his 
division was ordered to support the main Union 
Army under severe attack at Pittsburg Landing. 
Six hours were required to negotiate the six 
miles that had to be covered. In fact Wallace 
had raced for the wrong goal. The result was a 
long-drawn out controversy. Had Grant been at 
fault in not giving more explicit orders? Had 
Wallace blundered in not ascertaining from the 
sound of the firing and otherwise the locale of 
the battle? 

3. Wallace would sometimes widen the eyes of 
the Hoosiers by snapping open the jewelled 
cigarette case “The Great Assassin’’ had given 
him 

4. ‘Ben Hur’ Wallace. By Irving McKee. 
Berkeley: University of California Press. 1947. 
$4.00. Pages 301 

5. Vol. XIX, page 376. The sketch of Wallace 
by A. A. Lawrence 
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the law, or was he one of the many 
less, but 


that I 


who did not love Caesat 


kome more? I am not sure 


have found the answer. 
Wallace’s Bat 
brief and interrupted, He was ad- 


career at the was 
mitted in 1849 and began practice 
in Indianapolis. He served as prose- 
cuting attorney for four years. In 
1853 he 


where he prac ticed until Sumter was 


moved to Crawfordsville, 
fired upon. After the wan ended he 
was in Mexico for a short time, and 
then resumed his practice and con 
tinued it until he was appointed 
Mexico in 1878. 


In the meantime Wallace had had 


Governor of New 


some judicial experience as a mem 
ber of the military commission which 
tried those accused of complicity 
the assassination ol 


with Booth in 


Lincoln, and as_ president of the 


military commission that tried and 
convicted Captain Wirz, command- 


ant of Andersonville prison.® 


Wallace Found Law 

Office Routines Horrendous 

It was to Wallace’s autobiography‘ 
that I The 


result was interesting if not reward- 


turned for an answer. 
ing. Wallace does not detail at length 
his experiences at the Bar; nor can 
it be said that he speaks of the law 
What he 


worth recalling. 


con amore. does Say is 


says that the routine 
“had 


peared to me the champion horror 


It is true he 


of the law office always ap- 


of horrors”. But he adds “that, how- 
ever, was but one side of the practice 

its ugly side—and I shrank from 
it, On the other hand, often as I held 
the opposite at angles for study the 
vanished. 


routine \ppearances in 


with their ac- 
the 


and the commonwealth behind them 


Court, for instance, 


cessories—judge, jury, public, 

was there an occupation so fascinat- 
ing to a soul confident in itself to 
the superlative of vanity? Then, 
dropping the mere personal consid- 
eration, was there a progressive 
movement in organized society or a 
useful scheme involving cooperative 
cnergy, from a town ordinance to a 
continental railway, that had not its 


fashioning and finish from a lawyer? 
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\nd as to the stepping-stones in 
politics—well, ideas of the sort caught 
me, and I determined to take to the 


law.” (page 98.) 


Wallace Had Difficulty as to 
His Bar Examinations 
The the 
stronger attraction of adventure is 


force of counter and 


best illustrated by what occurred 
when Wallace first took the exami- 
nation for practice before the Su- 
preme Court of Indiana. The exami- 
nation was held by Justice Isaac 
Blackford. This was not the first 
that Wallace Blackford 


had met. Some years before Wallace 


time and 
and some youthful companions dis- 
covered a room immediately under- 
neath the conference chamber of the 
justices. From this vantage point 
they had punctuated judicial pro 
nouncements with floor tappings and 


The 


culprits were apprehended, and Jus- 


sometimes with ribald remarks. 


tice Blackford administered stern re- 
buke. Another handicap was that the 


Mexican war was imminent, and 
Wallace had been latterly devoting 
more time to Scott's Infantry Tactics 
than to his law books. Wallace thus 
puts the result of his examination: 
I was not at all satisfied with my 
work, and at the foot of the last page 
appended a note, the flippancy of 
which makes my face burn as I now 
write: 
“Hon. Isaac Blackford, Examining 
Judge: 
“Dear 
answers 
more than they are to mine; whether 
they are or not, I shall go to Mexico. 
“Respectfully, 
Lew Wallace.” 
If the judge were wanting an excuse 
to punish me, I had furnished it. ‘Two 


Sir,—I 
will be to 


hope the foregoing 


your satisfaction 


or three days afterwards I received a 
notice through the post-office: 
“Supreme-Court-Room 
Indianapolis 
“Mr. Lew Wallace: 
“Dear Sir,—The Court interposes no 
objection to your going to Mexico 
“Respectfully, 
Isaac Blackford.” 
The communication was uwnaccom- 
panied with a license.8 
No great harm was done. On his 
return from Mexico Wallace again 
took the examination, and three or 
four days thereafter “received a care- 


fully sealed official envelope ad- 


dressed ‘Lewis 


Wallace, 
Attorney-ac-Law’. It 


Esquit 

contained two 
enclosures: one the coveted license, 
signed ‘Isaac Blackford, Judge’; the 
other, a brief explanatory note over 


the same signature with a postscript 


‘Permit me to congratulate you 


upon your safe return from Mexi- 


rg 


co. 


Wallace’s Account of Hearing 
Sergeant S. Prentiss 

Wallace’s tentative choice of the law 
as a vocation was probably fortified 
by the fact that on his way hon 
from Mexico at New Orleans, he was 
enthralled by Sergeant S. 
the 


Prentiss, 


greatest lawyer-orator of the 
time. Wallace’s description: 

Mr. Prentiss was at his height of 
fame. I remember his appearance dis 
tinctly. He was rather low in stature 
full-chested, and fault 

lessly dressed. His head was ample, 
round, superbly set. ‘The brows arched 
high, allowing the large eyes to fill 
with light—eyes that would have mad 
an ugly face beautiful. Eyes, counte 


nance, head, mouth permissive of every 


clean-shaven, 


variety of expression, profile, attitude, 
the whole man, in fact, brought me 
to think of pictures of Lord Byron 
Like Byron, moreover, he was clubbed 
in one foot. I had intended taking a 
glance at him, hear his opening, then 
go away. To my astonishment, when 
he sat down more than an hour had 
passed. I had heard every word in rapt 
unconsciousness of my discomforts. In 
moments when his was turned 
fully to me I caught the seeming trans 
figuration elsewhere alluded to. No 
other ever held me so com 
pletely. Of the singers whom I have 
heen permitted to hear, not even the 
divine Patti ruled me half so tyran 
nically. Bearded and bronzed as were 
the soldiers of his audience, they cried 
till the tears left glistening paths down 
their cheeks.1° 


face 


orator 


6. Wallace’s conduct as a member of these 
commissions was criticized as not commendable 
he was not judicial and was regarded as going 
to extremes to secure convictions. There is .grave 
doubt as to the legality of either commission 
Cf. Ex Parte Milligan, 4 Wall. 2, and Warren's 
The Supreme Court in United States History, Vol 
3, pages 122, 165-66. Competent historians have 
characterized the conviction and execution of 
Mary Surratt as little better than a judicial 
lynching. A recent but short-lived Broadway play 
pointed up this tragedy: The Story of Mary 
Surratt, which opened February 8, 1947, at Henry 
Miller's Theatre. 

7. Lew Wallace, An Autobiography. New York 
Harper & Brothers. 1906. (2 vols.) 

8. Autobiography, pages 112-13. 

9. Ibid., page 212. 

10. Ibid., pages 194-95. 
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‘allace’s Stories of Daniel W. 


sorhees on Circuit 


[here are stories of other great 
wyers—of many encounters with 
iniel W. Voorhees, the “Tall Syca- 
ore of the Wabash”. One of the 


ories about Voorhees concerns an- 


her lawyer: 

Mr. Voorhees came tg my office one 
lay. 

“What are you doing?” he asked. 

“Nothing.” 

“Well, it is the same with me, so I 
propose we chip in and hire a horse 
and buggy and go to Danville.” 

The reference was Danville, Illinois. 

“What's going on there?” 

“Court is in session—that’s all.” 

We reached the town about dusk 
and stopped at the tavern. The bai 
room, when we entered it after sup- 
per, was all a-squeeze with residents, 
spiced with parties to suits pending, 
witnesses, and jurors. The ceiling was 
low, and we had time to admire the 
depth and richness of the universal 
smoke-stain of the wooden walls. To 
edge in we had to bide our time. 
Every little while there would be 
bursts of laughter, and now and then 
a yell of delight. At last, within the 
zone of sight, this was what we saw: 
In front of us a spacious pioneer fire- 
place all aglow with a fire scientifically 
built. On the right of the fireplace sat 
three of the best story-tellers of Indi- 
ana, Edward A. Hannegan, Dan Mace, 
and John Pettit. Opposite them, a 
broad brick hearth intervening, were 
two strangers to me whom inquiry 
presently identified as famous lawyers 
and yarn-spinners of Illinois. 

One may travel now from the Ken- 
nebec to Puget Sound and never see 
such a tournament as the five men 
were holding; only instead of splinter- 
ing lances they were swapping anec- 
dotes. As to the kind and color of 
the jokes submitted to the audience, 
while not always chaste, they never 
failed to hit home. 

The criss-crossing went on till mid- 
night, and for a long time it might 
not be said whether Illinois or Indi- 
ana was ahead. There was one of the 
contestants, however, who arrested my 
attention early, partly by his stories, 
partly by his appearance. Out of the 
mist of years he comes to me now 
exactly as he appeared then. His hair 
was thick, coarse, and defiant; it stood 
out in every direction. His features 
were massive, nose long, eyebrows pro- 
trusive, mouth large, cheeks hollow. 
eyes gray and always responsive to the 
humor. He smiled all the time, but 
never once did he laugh outright. 
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His hands were large, his arms slender 
and disproportionately long. His legs 
were a wonder, particularly when he 
was in narration; he kept crossing 
and uncrossing them; sometimes it 
actually seemed he was trying to tie 
them into a bow-knot. His dress was 
more than plain: no part of it fit him. 
His shirt collar had come from the 
home laundry innocent of starch. The 
black cravat about his neck persisted 
in an ungovernable affinity with his 
left ear. Altogether I thought him the 
gauntest, quaintest, and most positive- 
ly ugly man who had ever attracted 
me enough to call for study. Still, 
when he was in speech, my eyes did 
not quit his face. He held me in 
unconsciousness. About midnight his 
competitors were disposed to give in; 
either their stores were exhausted, or 
they were tacitly conceding him the 
crown. From answering them story 
for story, he gave two or three to 
their one. At last he took the floor 
and held it. And looking back, I am 
now convinced that he frequently in- 
vented his replications; which is say- 


ing he possessed a marvellous gift of 
improvisation. Such was Abraham 
Lincoln.11 


Wallace Describes His Own 
Career at the Bar 


Of his own career at the Bar Wallace 
merely says: 


Not wishing to weary one disposed 
to honor me with an interest in the 
recital of my life, I shall not linger 
over the part of it given to the prac- 
tise of law. Along with many things 
not admirable, I did some things that 
were thought smart. I had my tri- 
umphs; and it is not a little surprising 
to me now how readily I bring myself 
to shove them into the same pigeon- 
hole devoted to my defeats. 

In 1850 the office of prosecuting at- 
torney was of importance, and, being 
elective, candidates for it were chosen 
by the political parties at the biennial 
conventions held for the nomination 
of congressmen. When well adminis- 
tered it brought the incumbent profit, 


11. Ibid., pages 221-23 
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experience, and extended acquaint- 
ance. So, seeking the nomination, I 
was lucky enough to secure it and be 
elected—successes which lost nothing 
of flavor when promptly reported at 
the castle in Crawfordsville. 

On the trial of cases, the main diff- 
culty, as I speedily discovered, was 
the memory of witnesses. Many of 
them had a habit of conveniently for- 
getting in the interval between ses 
sions of the court what they had sworn 
before the grand jury. The lapses 
were both fatal and provoking until 
I hit upon a remedy. It consisted in 
carefully entering in a journal the 
testimony as given, reading it to the 
witness in presence of the jury, and 
then requiring him to affix his signa 
ture to the statement. When, next 
court, the case was called for trial, 
I took him apart, read to him from 
the journal, and confronted him with 
his signature. If he faltered, a gentle 
reminder of the pains of perjury al- 
wavs sufficed to bring him round to 
the side of justice. 

The work was heavy, but that mat 


tered nothing. It was profitable, and 
more—it was love’s labor not lost.!* 


The Trial Lawyer 

Becomes the Soldier 

Wallace’s story of his legal career 
does not extend beyond the begin- 
ning of the War Between the States: 

Somewhat late in the afternoon of 
\pril 13th I was addressing a jury in 
the Clinton County Circuit Court 
when the telegraph operator of the 
town came into the court-room, and 
told the judge he had a telegram for 
me. The judge spoke to me, and the 
sheriff put into my hand a message in 
words very nearly these: 

“Sumter has been fired on. Come 
immediately. 

“Oliver P. Morton.” 

I gave the telegram to the judge 
to read, and, with his permission, 
excused myself to the jury, leaving 
the case to my law partner.13 
Did Wallace hate the law? I think 

he detested the office drudgery, but 
was not immune to the stimulus of 


American Aid for European Recovery 
Again Approved by House of Delegates 


® At its closing session in Chicago 
on February 24, the House of Dele- 
gates again voted its approval, in 
principle, of American financial aid 
for European recovery. The Com- 
mittee for Peace and Law Through 
United Nations had reported to the 
House that the basic principles ap- 
proved unanimously by the House 
last September “‘still hold good”.! 
Frederic M. Miller, of Iowa, Vice- 
Chairman of the Committee and 
Chairman of the Section of Interna- 
tional and Comparative Law, sub- 
mitted to the House a “Marshall 
Plan” resolution from his Section’s 
Council. Reporting to the House on 


1. The Committee's Report filed February 23 said 


The subjects under most active debate in the 
Congress and in the forum of public opinion at 
present were before the House of Delegates last 
September (33 A.B.A.J. 1090, 1164), when unani- 
mous acton was voted in support of basic princi 
ples which in the opinion of your Committee still 
hold good. By-partisan formulation and united 
support for the foreign policy of our country were 
again urged (33 A.B.A.J. 1164), along with undi- 
vided support of the United Nations (33 A.B.A.J 
1092) The action of our Government in giving 
aid to Greece was specifically endorsed and sup- 
ported (33 A.B.A.J. 1164). As to American aid for 
European recovery, the following declaration was 
submitted by your Committee and unan mously 
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February 24, State Delegate Osmen 
C. Fitts, of Vermont, Chairman of 
the Committee on Draft, explained 
that his Committee could not con- 
sider the Resolution as submitted 
“because of its indefiniteness and 
lack of facilities for specific study of 
the political issues involved”. The 
Committee therefore amended the 
resolution and recommended _ its 
adoption in the revised form. This 
was voted. 

In its final form, the Resolution 
adopted by the House on February 


24 endorsed the Marshall Plan “in 
principle”, and related the economic 


recovery of European Nations to the 


approved by the House (33 A.B.A.J. 1164) 

** "RESOLVED FURTHER, That the American Bar 
Association endorses and supports in principle the 
proposal of the Government of the United States 
that the Nations of Europe which need financial 
and other assistance from the United States in the 
restoration of their economy and the maintenance 
of their governments against aggressions and in- 
filtrations shall first mobilize their own resources 
n helping themselves and each other and shall 
establish their own organized means of cooperat 
ing with each other for the removal of trade bar 
riers and for the maintenance of united action by 
themselves against aggression and propaganda 
from outside their borders; and that the extent of 
the financial needs of such Nations and the ex- 





advocacy. Litigants, judges, jurors 
witnesses, primarily interested him 
as characters in the comedie hu 
maine; but more interesting and no 
less real were the figures that teemed 
in the “phantasmagoric chamber of 
the brain’’.14 


12. Ibid., pages 224-25. 

13. Ibid., page 261. Morton was at the time 
Governor of Indiana. 

14. In a personal letter received after this 
article was written, and quoted with permission, 
Dr. McKee writes: 

As to your query about Wallace hating the 
law, you yourself note that | qualified that with 
at various times and in varying degrees’ and of 
course | meant in short layman language that he 
sometimes hated the dull routine in rural court 
rooms. | state that he liked dramatic, important 
advocacy. My authorities are mainly two: A letter 
from W. to his half-sister Agnes, and the test 
monial by his fellow attorneys, in which | find 
the inference that W. did not often have his 
heart in regular legal practice. The ‘intolerable 
old rut’, referring to his legal work, is quoted 
from the letter to Agnes W. cited above. 

“Of course | do not feel that all this is a 
reflection upon either W. or the legal profession 
He just did not have it in him to be a Lincoln 
or a Holmes—his talent lay elsewhere."’ 


advancement of the administration 
of justice. The Resolution read: 
Wuereas, the Constitution of this 
\ssociation provides, among other 
things, for the advancement of the sci- 
ence of jurisprudence and the promo- 
tion of the administration of justice; 
and 
Wuereas, these objectives cannot be 
advanced effectively in countries that 
lack economic and financial stability; 
Now, THEREFORE, BE IT RESOLVED, 
that this Association endorses in prin- 
ciple aid by the United States of 
\merica for European recovery so that 
stability may be restored to war-devas- 
tated European countries and the ad- 
ministration of justice therein may be 
advanced. 





tent of their cooperation in such a policy shall be 
ascertained and made known, before the United 
States undertakes commitments.’ 

‘The principles stated in the House action last 
September, before there was a European Recovery 
Plan or a definitive Marshall Plan, have been 
increasingly emphasized and adhered to in legis- 
lative and public discussions. That American aid 
should go to Nations which organize to help ‘them- 
selves and each other’ and that collective self- 
defense against aggression should be established 
through some organization of the nations of West- 
ern Europe are objectives toward which progress 
seems to be made, in Europe and in American 
Policy,” 
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Military Obligation of Citizenship: 


House of Delegates Favors Universal Training 


® On the recommendation of the Board 
of Governors, the House of Delegates on 
February 23 gave emphatic recognition 

the military obligation inherent in 
American citizenship and aligned itself 
with those who urge legislation for uni- 


versal military training. 





*" The Resolution adopted after de- 
bate had shown a minority in oppo- 
sition was as follows: 

RESOLVED, that the American Bar As- 
sociation, recognizing that the military 
obligation of citizens to take part in 
the defense of our country when need 
arises is basic in our Constitution and 
laws and that the conditions of mod- 
ern warfare require training and tech- 
nical skills on the part of defense 
forces, hereby urges that legislation 
for universal military training of 
young men and women at suitable 
ages be now enacted by the Congress. 
President Tappan Gregory had 

placed the subject before the Board 
£ Governors at a meeting last No- 
vember. William L. Ransom, of New 
York; Walter M. Bastian, of the Dis- 
trict of Columbia; and James G. 
Mothersead, of Nebraska, were 
named as a committee to draft a res- 
olution for consideration. On Feb- 
ruary 21 the Board voted to submit 
the report to the House. 

“Few will gainsay that universal 
training for the Armed Forces is one 
of the most important subjects under 
debate in the Congress and in the 
forums of public opinion,” declared 
the report. “Events in the world 


’ 





have inexorably made it so. There 
is no peace in the world; strength 
in readiness for defense is the price 
of security, probably the price of life 
itself for millions of our people. “lo 
provide for the common defense’ is a 
basic purpose of our government as 
well as duty of our people. Modern 
warfare can be waged only by great 
numbers of well-trained men in all 
three branches of the service. A large 
proportion of them have to be 
trained technicians and specialists. 
Surprise and disaster can be averted 
only if they are trained and available 
before hostilities start. In the war of 
the future, training cannot follow a 
draft.” 


Military Obligation Implicit 
in Our Constitution and Laws 
Discussing the province of our Asso- 
ciation and the right of the House to 
state its considered view on such a 
subject, the report took a stand that 
American citizenship carries with it 
an inherent obligation to bear arms 
in defense of our country if need be 
(See: “American Citizenship: Can 
Applicants Qualify Their Alle- 
giance”, 33 A.B.A.J. 95, February, 
1947; 33 A.B.A.J. 323, April, 1947; 
33 A.B.A.J. 540, June, 1947; discuss- 
ing the decision in Girouard v. U. S., 
328 U. S. 61). The report placed be- 
fore the House said: 
The military obligation of citizen- 
ship is implicit in our Constitution 
and laws. Willingness to bear arms in 


defense of our country is historically 
the duty and privilege of Americans; 
readiness to bear arms and take part in 
the common defense is now equally 
essential. It can be no longer merely 
a patriotic state of mind. Training for 
the skilled tasks of war must go along 
with the historic obligation. Universal 
military training presents a vital prin- 
ciple and crucial issue, in which the 
existence of our free institutions and 
the spirit of our laws are at stake. 
Laws which will exemplify and fulfill 
this basic obligation of citizenship in 
a free country are plainly within the 
scope of our Association’s interest. 
To speak out for the military obliga- 
tion of citizenship and for training to 
fulfill it is to speak out for the things 
for which our Association has always 
stood. 


Reasons for Recommending 
Action by the Association 


Ihe report stated that the advisa- 
bility of Association action “may be 
arguable, as the subject is still sharp- 
ly divisive among our people”, and 
continued by saying: 

Numerous national organizations, 
including many of those with whom 
our Association has often found itself 
aligned, are conducting vigorous cam- 
paigns for UMT. Our Association 
has not always, perhaps not ordinarily, 
taken a stand on issues so controver- 
sial—issues which concern us_pre- 
eminently as citizens rather than as an 
organized profession. We can hardly 
claim that lawyers as such are special- 
ly expert as to military preparedness. 
The support of our Association for 
UMT legislation would be welcomed 
by its sponsors; our failure to take a 
stand would be regretted and chal- 
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lenged by many. Our Association has 
many objectives for which it is con- 
tending, in fields which directly con- 
cern lawyers as such. 


Ihe report concluded that: 


Upon full consideration your sub- 
committee is of the opinion that the 
need for obligatory military training 
is imminent and is vital to the main- 
tenance of our Constitution and laws; 
also, that the reassertion and recogni- 
tion of the duty of all citizens to be 
prepared to take part in the effective 
defense of our country will do much 
to end divided and timorous loyalties 
and reawaken and unify the patriotic 
spirit of Americans. 

An especial reason for Association 
action at this time was stated as fol- 


lows: 


Having insistently urged interna- 
tional organization and the establish- 
ment and support of the United Na- 
tions, and our country having followed 
that course, we of this Association 
have an especial responsibility to see 
to it that the American people are not 
left in a false sense of security because 


Military Justice: 


of the existence of the United Nations. 
Fervently as we hope it can some 
day maintain the peace of the world, 
it cannot defend and protect us now 
against totalitarian attack. We owe 
the duty of letting our people know 
that despite the international organi- 
zation which we have advocated, our 
country must be strongly ready to de- 
fend itself against attack by those who 
have thus far sabotaged the United 
Nations. 


Debate and Division as to 

Adopting Resolution 

For the Board of Governors, the res- 
olution was offered by William L. 
Ransom, of New York. It was sup- 
ported also by Edmund Ruffin Beck- 
with, Chairman of our Association’s 
Committee on the Legal Aspects of 
National Security. In opposition, for- 
mer Judge Floyd E. Thompson, of 
Illinois, said that he favored “mili- 
tary training” but did not agree with 
the resolution as submitted. He said 
that any vote by the House should 





be upon a specific bill. W. E. Stanley, 
of Kansas, favored a declaration only 
in favor of the “principle” of univer 
sal military training, but his substi 
tute motion to that effect was defeat 
ed. At the opening of the debate, a 
point of order was made by Judg« 
Thompson, that the Resolution was 
not within the province of the Asso 
ciation. Chairman Howard L. Bark 
dull overruled the point of order. 
On an appeal taken by T. M. Dal 
phin, Jr., of Kentucky, the House sus 
tained the decision of the chair. 

The House of Delegates has stated 
the considered view of a majority of 
its members on the highly important 
question of legislation for universal 
military training. Members of the 
House and of our Association retain 
and will express their own views, 
which in many instances will not 
agree with those voted by the House. 
Such are the representative processes 
of our Association. 


Association Urges Check on Command Control 


® On the central issue presented by the 
inadequacy of the Elston bill (H.R. 2575) 
in the form in which it passed the national 
House of Representatives (34 A.B.A.J. 129 
and 216; February and March, 1948), our 
Association on February 23 took stand 
strongly in favor of the plenary measures 
recommended by the Advisory Committee 
nominated by our Association and ap- 
pointed by the Secretary of War, for the 
checking of command control over Army 


courts martial. 





® The 
needed amendment of the Elston bill 
(H.R. 2575) were submitted to the 
House of Delegates by Chairman 
William H. King, Jr., of our Associa- 


resolutions specifying the 
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tion’s Committee, with the active 
support of various local Bar Associa- 
tions (34 A.B.A.J. 216; March, 1948). 
Opposition was offered by John R. 
Snively, of Illinois, for the Section of 
Criminal Law, which was said to 
have been studying the subject 
through a Section Committee. State 
Delegate Osmer C. Fitts, of Vermont, 
who was in the JAG Department 
during World War II, argued effec- 
tively in support of amending the 
bill as urged by the Advisory Com- 
mittee. President Tappan Gregory 
took the floor to remind that advo- 
cacy of the Advisory Committee’s 
recommendations and further con- 
sideration of the subject was fully in 
the hands of Mr. King’s Committee 





rather than the Section and that the 
Assembly (33 A.B.A.J. 1238; Decem 
ber, 1948) and the House of Dele- 
gates twice (33 A.B.A.J. 394, April, 
1947; 34 A.B.A.J. 80, January, 1948) 
had voted support of the Advisory 
Committee’s stand as to command- 
ing-oficer control or influence in 
courts-martial proceedings. In view 
of the inadequacy of the Elston bill 
in this respect, the House of Dele- 
gates adopted with virtual unanimity 
the resolutions directed to this major 
defect. 


History of the Subject Shows 
Need for Amendments 


The recitals of the resolutions adopt- 
ed by the House of Delegates refer 
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‘t to the fact that on March 25, 
16, the Secretary of War appointed 
\dvisory Committee consisting 
distinguished lawyers nominated 
the American 
th the present Chief Justice of 
w Jersey, Arthur T. Vanderbilt, as 
Chairman, to study the adminis- 
tion of military justice within 

Army and the courts-martial 
and to 
anges in laws, regulations and prac- 


Bar Association, 


tem recommend — such 
cs as are necessary or appropriate 
the 
litary justice. The Committee is 


improve administration of 
ited as having devoted itself to 
it purpose until it rendered its re- 
13, 1946, after 
ding hearings in Washington, 
\ew York, Philadelphia, Baltimore, 
Raleigh, Atlanta, Chicago, St. Louis, 
Denver, San Francisco and Seattle, 
taking testimony, issuing question- 


rt on December 





\ires, and hearing general officers, 

ld officers, junior officers, enlisted 
en and civilians and holding othe: 
ersonal interviews. 

The Advisory Committee made 
‘ix specific recommendations for im- 
iediate action; and the first was fon 
e checking of command control in 
ourts-martial procedures, to which 
were devoted more than four out of 
ive and one-half pages dealing with 
such recommendations. The Secre- 
tary of War on February 20, 1947, 
in announcing his action on the re- 
sort, disapproved the measures for 
hecking command control, 

for the reason that it was believed 

that the ends of military justice would 

be more effectively accomplished if 

ippointment of courts and initial re- 
view of cases were left in the persons 
exercising command. 

On January 15, 1948, the House 
| Representatives, after debate (34 
\.B.A.J. 129; February, 1948) passed 
he Elston bill (H.R. 2575 
ompletely retains in the command- 
ing officer control of the judicial 


, which 









processes inherent in courts martial. 

The Resolutions recite that in no 
other civilized community in the 
world is the authority to appoint the 
prosecutor, the defense counsel and 
the Court, and the right to pass upon 
the judgment of the courts martial, 
vested in the same person, as in the 
system which is now in force in the 
Army and will be continued in force 
unless H.R. 2575 is appropriately 
amended. The Elston bill prohibits 
and condemns command control in 
these respects, but does nothing to 
end it. So the resolutions point out 
that “there can be no justification 
for the influencing of courts martial 
by the commanding officer” and that 
“there can be no justification for the 
rejection of the Advisory Commit- 
tee’s recommendation with respect 
to the checking of command control” 
except a desire to continue a right of 
the commanding officer to influence 
courts martial in disregard of the 
avowed policy of the proposed law. 
Either the specific declaration of the 
bill is wrong and should be taken 
out, or the declaration should be 
fully implemented as recommended 
by the Advisory Committee. 

Based on the recitals summarized 
as above, the resolutions are as fol- 
lows: 


Text of the Resolutions 
Favoring Amendments 


RESOLVED, that this Association urge 
the Senate of the United States to 
amend H.R. 2575 by vesting in the 
Judge Advocate General’s Department 
the following powers now vested in 
the commanding officer: 

a. The right to appoint general or 
special courts martial. 

b. The right to appoint defense 
counsel. 

c. The right to pass upon the sen- 
tence of general and special courts 
martial except for the right to mitigate 
that court’s sentence, which should re- 
main in the commanding officer. 
bill 


FURTHER RESOLVED, that said 


Military Justice 
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should be further amended so that 
both the trial judge advocate and de- 
fense counsel must be lawyers and, 
where available, members of the Judge 
Advocate General’s Department. 

FuRTHER RESOLVED, that for and in 
the name of this Association, its ap- 
propriate officers, governors, delegates 
and members and its Committee on 
Military Justice do all acts and things 
necessary and proper to cause the Sen- 
ate of the United States to effect the 
amendments above suggested and such 
other amendments as will make the 
courts-martial system of the United 
States Army a true system of justice 
before whose tribunals the citizens of 
the United States will, so far as may 
be possible, be assured of a fair and 
impartial trial. 


Unless the Elston bill is amended 
by the Senate Committee on the 
Armed Services so as to carry out the 
recommendations of the Advisory 
Committee and the foregoing reso- 
lutions, the respective Committees 
of our Association and of the numer- 
ous local Bar 
have interested themselves in the sub- 


Associations which 
ject believe that enactment of the 
Elston bill would accomplish sub- 
stantially no reforms on the princi- 


pal issue. 
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Nominations for 1948-49: 


Officers, Four Members of Board Named 


® The State Delegates elected by the 
members of our Association in forty- 
eight States and the Territory of 
Alaska met in Chicago on February 
24 and made the following nomina- 
tions for Association officers and 
members of the Board of Governors, 
for the elections to take place at the 
Annual Meeting in Seattle, Washing- 
ton, next September 6-9: 

For President: FRANK E. HOLMAN, 
of Seattle, Washington; 

For two-year term as Chairman of 
the House of Delegates: JAMEs R. 
Morrorp, of Wilmington, Delaware; 

For Secretary: JOsEPH D. STECHER, 
of Toledo, Ohio; 

For Treasurer: WALTER M. Bas- 
riAN, of Washington, D. C.; 

For three-year term as Member of 
the Board of Governors: 

First Circuit: RoBert W. Up- 
TON, of Concord, New Hamp- 
shire; 

Second Circuit: Epwarp J]. Dim- 
ock, of Albany, New York; 

Sixth Circuit: GEorGE E. BRAND, 
of Detroit, Michigan; 

Tenth Circuit: ALVIN RICHARDs, 
of Tulsa, Oklahoma. 

Ihe nominations for President 
and Chairman of the House were 
made after spirited contests. Messrs. 
Stecher and Bastian are incumbents 
who were renominated. Independ- 
ent nominations by petition may be 
made by members of the Association 
for any of the above offices. The 
deadline for the receipt of such nom- 
inations is May 22. 

This year’s nominations by the 
State Delegates may be regarded as 
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unusual in several respects. Only 
John W. Davis, Charles E. Hughes, 
Charles S. Whitman and Silas H. 
Strawn have in recent years been 
elected as President without previous 
service in the Board of Governors 01 
its predecessor Executive Committee. 
Mr. Holman is thus the first nominee 


in twenty years who has not had this 
previous experience. Messrs. Upton 
and Dimock, nominees for the Board 
of Governors, have never been State 
Delegates. All of this year’s nomi 
nees have, however, served in many 
activities of our Association and as 
members of the House of Delegates. 
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s that body has increasingly been 
mducted, its members gain there- 
om a thorough familiarity with the 
ork, finances and affairs of the As- 
ciation. It will generally be regard- 
| as a favorable development that 
nominee for President can at times 
> chosen from the Bar without his 
aving served in the Board of Gov- 
nors and that others than State 
elegates may be named for the 
hoard of Governors. 


Frank E. Holman 


For the first time in the seventy 

ars of our Association’s history, a 
lawyer in the Pacific Northwest has 
been nominated for the office of 
President. Mr. Holman was born in 
Sandy City, Utah, in 1883, and was 
sraduated from the University ol 
Utah in 1908. As a Rhodes Schola1 
he studied at Oxford. University in 
England, and received the degree of 


B.A. in Jurisprudence in 1911, fol- 
lowed by a M.A. in 1914. 

He was an instructor in the Uni- 
versity of Utah Law School in 1912- 
13 and Dean of its Law School in 
1913-15, but resigned to enter pri- 
vate practice. Admitted to the Bar 
of Utah in 1912, he practiced law 
successfully in Salt Lake City until 
1924, when he removed to Seattle 


and soon afterward became a partner 


in the firm of Donworth, Todd and 
Holman. Upon the retirement of 
Judge Donworth and Mr. Todd, Mr. 
Holman became, and has ever since 
been, the very active head of this 
leading law firm engaged in the 
general practice of law. 

Mr. Holman had been Chairman 
of the Utah State Board of Bar Ex- 
aminers in 1920 and Vice President 
of the Utah State Bar Association in 
1923, and would have been its Presi- 
dent in 1924 but for his removal to 
Seattle. He was President of the 
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JAMES R. MORFORD 
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Seattle Bar Association in 1941 and 
of the Washington State Bar Asso- 
ciation in 1945. 

Member of our Association since 
1922, he has taken an influential 
part in many of its activities, and 
has served in the House of Delegates 
continuously for six years, represent- 
ing the Washington State Bar Asso- 
ciation. When what is now called 
the Committee for Peace and Law 
Through United Nations was cre- 
ated by the House in February of 
1944, he became one of its members, 
and has ever since been a leader and 
exponent of its work. He is a mem- 
ber of the Board of Directors of the 
American Bar Association Endow- 
ment, and was one of the early mem- 
bers of the Advisory Board of the 
JouRNAL. He has contributed both 
scholarly and polemic articles to law 
reviews for many years. For the 
JouRNAL he wrote “Forms of Gov- 
ernment” (32 A.B.A.J. 190; April, 
1946), “ ‘World Government’ No 
Answer to America’s Desire fo 
Peace” (32 A.B.A.]. 642; October, 
1946), “Precedents and Prefaces: 
Elizabeth to Blackstone” (33 A.B. 
A.J. 667; July, 1947) and a contrib- 
uted editorial, ““News That Does Not 
Get Space” (33 A.B.A.J. 469; May, 
1947). He is a member of the Ameri- 
can Society of International Law and 
the American Institute of Pacific 
Relations, a trustee of the School of 
Public Law (Washington, D. C.), 
and Vice President of the Board of 
National Directors of 
Rhodes Scholars. 


In addition to his experience in 


American 


the work of the organized Bar, Mr. 
Holman’s nomination for the presi- 
dency of our Association is due 
chiefly to his high standing as a law- 
yer long active in the general prac- 
tice of law and his vigorous leader- 
ship in many patriotic causes and in 
strengthening the Bar's contribu- 
tions to the public interest. Indi- 
vidual members of our Association 
may, and doubtless will, disagree 
with him on some of his militant 
views and the force and skill with 
which he advocates them; but the 
prospect is that he will be a resource- 


ful, fighting leader for his year in 
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JOSEPH D. STECHER 


office, insistent that such things as 
our Association selects as its objec- 
tives shall be done soundly and well. 

In short, for the Association yea 
which will end when he takes the 
gavel in his home town as the 1948 
Annual Meeting ends, our Associa- 
tion, the organized Bar, and the in- 
terests of the public, will become 
Frank E. Holman’s principal clients, 
practically the only clients for whom 
he will work for the twelve months. 


James R. Morford 


The nominee for Chairman of the 
House of Delegates has had a long 
experience in that body and in the 
representative processes of our Asso- 
ciation, as well as at the Bar and in 
public service. 

He was born in Wilmington, Dela- 
woz, In 1898, and attended Dickin 
son College of Law (1916-17) and 
George Washington University Law 
School (1919-21). Between 
periods of law study, he was in World 
War I as an ensign in the U. S. Naval 
Air Service. 

Admitted to the Bars of Delaware 
and the District of Columbia in 


those 


1921, he has been engaged actively 
in the general practice of law for 
nearly twenty-seven years. He was 
Assistant City Solicitor of Wilming- 
ton in 1923-35, Chief Deputy At- 
torney General of Delaware in 1925- 
28, City Solicitor of Wilmington in 
1935-38, and Attorney General of 
Delaware in 1939-43. In politics he is 


292 American Bar Association Journal 





Hessler Studio 


WALTER M. BASTIAN 


a Republican. He is the senior mem- 
ber of the law firm of Marvel and 
Morford, in Wilmington, and has 
been an associate and member of 
that firm since 1922. He was a part- 
ner of Josiah Marvel, the fifty-third 
President of our Association, who 
died shortly after his election in 
1930. He is co-editor of Marvel’s 
Delaware Corporations and Recetv- 
erships. 

A member of our Association since 
1926, Mr. Morford first became the 
Delaware member of its old General 
Council in 1932 and continued in the 
House of Delegates as State Delegate 
from Delaware until 1943 and as the 
member of the Board of Governors 
from the Third Circuit during 1943- 
16. He was Chairman of that 
Board’s sub-committee on Sections. 
He has been President of the New 
Castle County Bar Association and of 
the Delaware State Bar Association. 


Joseph D. Stecher and 
Walter M. Bastian 


The personalities and careers of the 
renominated incumbents of the of- 
fices of Secretary and Treasurer of 
our Association are well known to 
our readers and need not be re-told 
here. Mr. Stecher is a former Chair- 
man of the Junior Bar Conference 
(1935-36) and is the 1947-48 Presi- 
dent of the Ohio State Bar Associa- 
tion. Mr. Bastian is a leader in the 
Bar Association of the District of 
Columbia. Each is engaged actively 


in the general practice of law. Each 
has rendered to our Association years 
of most diligent uncompensated 
service. Both are members of the Ad 
ministration Committee which has 
immediate charge, for the Board o| 
Governors, of the conduct of the 
Association’s business affairs and fi- 
nances. 


Robert W. Upton 
Robert W. Upton, of Concord, New 
Hampshire, member of our Associa 
tion since 1930, nominee for the 
Board of Governors from the First 
Circuit, was born in 1884, and was 
educated in public schools and at 
the Boston University Law School 
Admitted to the New Hampshir 
Bar in 1907, he was a member of the 
State House of Representatives in 
1911 and of the State Constitutional! 
Conventions in 1918, 1930 and 1938 
He was President of the New Hamp 
shire Bar Association in 1940-41. 
Since 1945 he has been the Chair- 
man of the New Hampshire Judicial! 
Council. 

He is engaged in the general prac- 
tice of law in Concord; two sons, 
Richard F. and Frederic K., are 
associated with him. He has also 
been active in the aflairs of his po 
litical party, was a delegate to its 
national conventions in 1940 and 
1944, and is Vice Chairman of the 
Republican State Committee. As a 
candidate for one of the four places 
as delegate-at-large in the March pri- 
maries, he ran third to Governo1 
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E. J. DIMOCK 


\yale and former Governor Blood, 
uurth place being won by a candi- 
date pledged to former Governor 
Harold E. Stassen, of Minnesota. 

He has represented the New 
Hampshire Bar Association in the 
Hlouse of Delegates since 1943, and 
has taken a diligent interest in its 
work as well as in that of the State 
judicial Council and the New Hamp- 
shire Bar Association. 


Edward J. Dimock 


Edward J. Dimock, of Albany, New 
York, nominee for the Second Cir- 
cuit, has been a member of our As- 
sociation since 1921. He was born in 
Elizabeth, New Jersey, in 1890, and 
was graduated from Yale University 
in 1911 and from Harvard Law 
School in 1914. After his admission 
to the New York Bar, he was a mem- 
ber of the firm of Hawkins, Dela- 
field and Longfellow from 1918 until 
the end of 1942. He then became 
State Reporter in charge of the off- 
cial publication of Court decisions 
in New York, but resigned at the 
end of 1945 to take office as Chair- 
man of the Appeal Board of the Of- 
fice of Contract Settlement, which 
position he still holds. His law prac- 
tice has been principally in litiga- 
tion, and he has argued cases in many 
States and federal Courts. 

He was the delegate of the New 
York State Bar Association in the 
House of Delegates, and Chairman of 
the New York State Committee on 
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GEORGE E. BRAND 


Admissions to our Association since 
1939. He has been active in the 
New York State Bar Association (in 
which he is Chairman of the Com- 
mittee to Improve the Administra- 
tion of Justice) the Albany Bar As- 
sociation, and the New York Law 
Institute, as well as in several Sec- 
tions and Committees of the Ameri- 
can Bar Association. Until recently 
he was a Lecturer on Municipal 
Corporations at the Yale Law School. 
He has been a member of the Board 
of Editors of the JouRNAL since 1944. 


George E. Brand 


George E. Brand, of Detroit, Michi- 
gan, Sixth Cir- 
cuit for the Board of Governors, has 
been a member of our Association 


nominee from the 


since 1920 and an untiring worker 
in it and other branches of the or- 
ganized Bar. He was born in Hough- 
ton, Michigan, in 1888, and was 
graduated in law from the Univer- 
sity of Michigan in 1912 and began 
the practice of law in Detroit that 
year. 

He was a member of the Confer- 
ence of Bar Association Delegates in 
1934-35 and has been a member of 
the House of Delegates since 1936. 
In 1934-35 he was Presiden: of the 
Detroit Bar Association and in 1937- 
38 the President of the State Bar of 
Michigan (integrated). In 1933-38 
he was a member of the Michigan 
Board of Law Examiners. Since 
1947 he has been an incorporator 
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and founder of the State Bar Foun- 
dation. From 1942 to 1945 he was 
the Chairman of the Board of the 
American Judicature Society; since 
then, its President. 

In our Association he has served 
on many Committees, and has done 
particularly notable work in the 
Committee on Professional Ethics 
and Grievances and the Committee 
on Unauthorized Practice of the Law. 
He is the author of Unauthorized 
Practice Decisions, distributed by 
our Association. 


Alvin Richards 
Alvin Richards, of Tulsa, Oklahoma, 
nominee from the Tenth Circuit for 
the Board of Governors, has been a 
member of 
1925, was Oklahoma’s State Delegate 
to the House of Delegates in 1939- 
42, was Chairman of the Section of 
1940-41, and has 
served on numerous standing and 


our Association since 


Mineral Law in 
special Committees of our Associa- 
tion and its Sections. 

He was born near Springfield, Ten- 
nessee, in 1890 and removed in 1906 
to Oklahoma while 
Territory. He became a law clerk to 
a Justice of the first Supreme Court 
elected after statehood. In that ca- 
pacity he read law further, and was 
admitted to the Bar in 1911. He en- 
gaged in the general practice of law 
until 1918, when he joined the legal 
staff of the Pure Oil Company, where 
he has since served as Division At- 


it was still a 


torney. 
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Mut ON LIBERTY AND REP- 
RESENTATIVE GOVERNMENT. 
Edited, with Introductions, by R. B. 
VUcCallum. New York: The Macmil- 
lan Company. 1947. $2.25. Pages lv, 
109, 

This book does not require a review 
of usual length, but it does deserve 
attention and reading by lawyers and 
others. It isa re-publication of John 
Stuart Mill's famous Essay on Lib 
erty, first published in 1859, and his 
Considerations on Representative 
Government, first published in 1861, 
which have been standard and out- 
standing authorities in the science of 
government for nearly ninety years. 
Analysis or criticism of them now 
would be untimely if not presumptu 
ous. It is very much in order to in- 
vite at this time a re-reading and care- 
ful study of these profound contribu- 
tions to what we are defending as 
our way of life. The separate intro- 
duction to each essay by Mr. McCal- 
lum facilitates such a study; the edi- 
torial notes are in the present tense 
and on a plane with the original 
work. To read them and these two 
great works makes crystal clear the 
great issues now at stake as to pre 
serving the integrity and the reality 
of our federal republic. 

Ihe disintegrating effects on ow 
government of certain trends toward 
the elimination of delegated respon- 
sibility and the rise of absolute de- 
mocracy have caused many students 
of our times to counsel a return ta rep- 
resentative government. Mill sound- 
ed a warning against the danger of 
mass tyranny over the more enlight- 
ened elements of the body politic. 
The ostensible rule of mathematical 
majorities has been found, in this 
country as in totalitarian lands and 
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even under parliamentary govern- 
ments, to lend itself to ascendancy 
and domination by aggressive mi- 
norities, “‘pressure groups”, blocs, 
men who know exactly what they 
want and how to conspire and act 
noisily and unscrupulously to get it. 
The popular elections of judges, 
then becoming a common provision 
of State Constitutions in America, he 
considered to be “one of the most 
dangerous errors ever committed by 
democracy” 

. the first great downward step in 
the degeneration of modern demo 
cratic government. 

No progress at all can be made 
towards obtaining a skilled democracy 
unless the democracy are willing that 
the work which requires skill should 
be done by those who possess it. 

Mill asserted that the ideally best 
form of government is truly repre- 
sentative government, under which 
legislators and executives act accord- 
ing to their own best judgment with- 
out fear of political consequences and 
judges heed the law and the written 
Constitutions. But he did not over- 
look the indispensibility of an intel 
ligent and active citizenry. One of the 
necessary conditions for maintenance 
of that kind of government against 
mass tyrannies, he said, was that the 
people “be able and willing to do 
what it requires of them to fulfill its 
purposes”. He thought that “leaving 
things to the government, like leav- 
ing things to Providence, is synony- 
mous with caring nothing about them, 
and accepting their results, when dis 
agreeable, as visitations of Nature’. 

The time is at hand in America 
for a reconsideration of the founda- 
tions of our civilization and our lib- 
erties. Our government must be wise, 


law-abiding, courageous, efficient at 





home if it is to be preserved in “On 
World” or capable of coping with a 
riven world of conflicting ideologies. 
In fact, the external dangers to ou 
form of federal republic are identi: 
with the philosophies and _ forces 
which have insidiously undermined 
and menaced it from high places 
within our country. In matter and in 
manner, in style and in substance, 
this volume is worthy of wide read- 
ing. At least the Introductions should 
be required reading for members of 
our Association’s Committee on Law 
yers’ Participation as Citizens in Pub 
lic Affairs and all who are cooperat- 
ing for that Committee’s objectives. 
It will prove to be not only an arse- 
nal of ammunition but a fount of 
inspiration. 
RosBert N. WILKIN 

Cleveland, Ohio 


Yearzoox OF THE UNITED 
NATIONS, 1946-1947. By the De 
partment of Public Information of 
the United Nations. Lake Success, 
New York. November, 1947. $10.00. 
Pages xxxiv, 991. 

In any discussion of the United 
Nations, a basic question always 
arises: How can we learn the facts 
about the achievements and failures 
of the United Nations? Is there a 
book that would give us adequate in- 
formation on the subject? In the 
past, one could give only the sorry 
answer that there is no such book, 
that most books on the market are 
superficial, and that a conscientious 
reply cannot be obtained without a 
long search among many volumes of 
printed and mimeographed material. 
Now a great step forward has been 
made. The first issue of the Year- 
book of the United Nations has ap 
peared; it will be followed by annual 
volumes which will keep it up to 
date. In between the annual vol- 
umes, an improved version of the 
United Nations Bulletin, appearing 
twice a month, supplies current in- 
formation. All the important facts 
have been made easily accessible, and 
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reliable guide has thereby been 
s: pplied to the general public. 

Che first volume of the Yearbook, 
(spite the ostensible limitation in its 

le, is not confined to one year’s 
survey. It contains also the data on 
the origin of the United Nations and 
ol the various specialized agencies, 
in some cases going as far back as 

365. There is a detailed account of 
the Dumbarton Oaks Conversations 
and of the San Francisco Conference. 
[he structure and composition of 
cach organ of the United Nations are 
described in great detail, and exten- 
sive summaries of all the discussions 
in the General Assembly, the Se- 
curity Council, and in other coun- 
cils and commissions are included, 
together with the verbatim text of 
most of the important decisions and 
ecommendations. 

The second part of the volume 
contains an account of the activities 
of the specialized agencies, supple- 
mented by the texts of their consti- 
tutions. There is also a United Na- 
tions Who’s Who, a chronology, a 
bibliography, and a detailed index. 

In a volume of this size some mis- 
takes are unavoidable. For instance, 
the text of the Atlantic Charter re- 
printed in the volume follows an 
early press release on the subject and 
contains the signatures of President 
Roosevelt and Mr. Churchill, with- 
out mentioning the fact that it has 
been ascertained later that this docu- 
ment was not actually signed (World 
Peace Foundation; Documents on 
{merican Foreign. Relations, Vol. 
VII, page 286). One may mention 
ilso that the states which have ad- 
hered to the United Nations Declara- 
tion have actually signed it, and the 
dates of signature should have been 
included in each instance, beside the 
date of adherence. There are numer- 
ous printing errors in the bibliogra- 
phy. 

The editors of the Yearbook face a 
difficult problem with respect to the 
content of the following volumes. 
Those who have obained the current 
one will hope that the new will be 
supplementary in character, while 
new buyers may expect the new vol- 
ume to be self-sufficient, especially 





as few of them would be able to bear 
the cumulative cost of these formi- 
dable and expensive tomes. Perhaps 
this difficulty may be met by follow- 
ing the practice of publishers of 
legal digests, who issue not only sup- 
plements to old editions, but also 
publish from time to time new edi- 
tions incorporating the material con- 
tained in the supplements. 

In either case, certain improve- 
ments could be introduced in future 
volumes. The most important would 
be to add in parentheses the num- 
bers of the original documents from 
which quotations have been made. 
Otherwise, any further investigation 
is unduly complicated, especially in 
view of the lack of an adequate in- 
dex of United Nations documents. 
In the bibliography, the common 
practice of indicating the number of 
pages of each book should be fol- 
lowed. In addition, a list of articles 
in legal and other periodicals should 
be included, as many of these articles 
are much more valuable than some 
of the pamphlets and books included 
in the current volume. The part de- 
voted to the specialized agencies is in 
many respects inadequate; in par- 
ticular, but scant use has been made 
of preparatory material which could 
have been developed in a way analo- 
gous to the treatment of San Fran- 
cisco documents in the first part of 
the volume. One might complain al- 
so about the dehumanization of the 
discussions summarized in this vol- 
ume. 
“the representative of the U.S.S.R. 
said something; the reader likes to 
spoke these 
whether it was Mr. Gromyko or Mr. 
Vyshinsky. Where national identi- 


It is not enough to say that 


know who words— 
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fication is necessary, the name of the 
country might be added in paren- 
theses. 

But even if no improvement is 
made and the high standard of this 
volume is kept, this series should be- 
come the primary source of informa- 
tion about the United Nations. This 
factual and authoritative volume, 
beautifully edited and _ printed, 
should be given a prominent place 
in the reference library of every per- 
son interested in world affairs. 

Louis B. SOHN 


Cambridge, Massachusetts 


S ELECTED WRITINGS OF 
BENJAMIN NATHAN CARDO- 
ZO. Edited by Margaret E. Hall.' 
New York: Fallon Publications. 
1947. $5.00. Pages xxiv. 456. 

“Cardozo I am sure that I should 
really love if I knew him better. | 
not only owe to him some praise that 
I regard as one of the chief rewards 
of my life, but have noticed such a 
sensitive delicacy in him that I 
should tremble lest I should prove 
unworthy of his regard. All who 
know him seem to give him a super- 
lative place. I have seen him but 
once, and then his face greatly im- 
pressed me. I believe he is a great 
and beautiful spirit.” 

So Justice Holmes wrote Dr. Wu 
some three years before Cardozo be- 
came an Associate Justice of the Su- 
preme Court of the United States.” 

The next reference to Cardozo in 
Holmes’ letters to Dr. Wu was shortly 
after Cardozo came to Washington 
as a member of the Court: “Since I 
began this I have had a call from 
Cardozo. I think you would love 
him as I do and have from the first 








1. There is a foreword by Edwin W. Patterson, 
Cardozo Professor of Jurisprudence at the Co 
lumbia University School of Law, and included 
is the memorial read at the 1938 annual meeting 
of the American Bar Association by Judge Irving 
Lehman. Cardozo’s own writings selected are: 

Values: The Choice of Tycho Brahe (Commence 
ment address delivered at the exercises of the 
Jewish Institute of Religion. May 24, 1931). 

Jurisprudence (Address before the New York 
State Bar Association, Hotel Astor. january 22, 
1932). 

Altruist in Politics (Unpublished commencement 
oration at Columbia College. 1889). 

Psychology Lectures Under Dr. Nicholes Murray 
Butler (Extracts from unpublished notebooks). 

Moral Element in Matthew Arnold (Unpublished 
Columbia College essay). 


Essay on Mr. Justice Holmes (Reprinted from the 
Harvard Law Review). 

Our Lady of the Common Law (Commencement 
address at St. John’s Law School). 

Faith and a Doubting World (Address before 
the New York County Lawyers. December 17, 1931) 

The Nature of the Judicial Process (New Haven 
Yale University Press. 1928. 180 pages). 

The Growth of the Law (New Haven: Yale Uni- 
versity Press. 1927. 145 pages). 

The Paradoxes of Legal Science (New York: 
Columbia University Press. 1928. 142 pages). 

Law and Literature and Other Essays and Ad- 
dresses (New York: Harcourt, 1931. 190 pages). 

2. Justice Holmes to Doctor Wu: An Intimate 
Correspondence, 1921-1932. Central Book Com- 
pany, New York. (Letter of July 1, 1929, page 53). 
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moment I saw him—a_ beautiful 
spirit.’’ 

Cardozo more than once formally 
recorded his admiration for and 
fealty to Holmes, to whom he re- 
ferred as “the Master’. 

The emphasis that has been placed 
on this master-disciple relationship 
(which on Holmes’ part was slightly 
condescending) has done Cardozo 
considerable disservice. Holmes’ at- 
titude did polarize Cardozo’s views 
as to the construction of the Consti- 
tution. Holmes’ judicial style did 
influence—for better or worse—Car- 
dozo. But when it came to common 
law problems the spell of “the Mas- 
ter’ was impotent. Cardozo, when 
he worked in the medium of the com 
mon law, was not only independent 
of but he was a far greater judge 
than Holmes. 

This 
strengthened by a reading of the vol- 


opinion, long held, is 


ume under review. Among Car- 
dozo’s writings, hitherto unpublished 
(in the trade sense), is the address 
(1931) before the New 


York County Lawyers’ Association. 


delivered 


Cardozo is advocating the theory 
that here in the United States “we 
are developing a juristic method and 
philosophy of our own, differing a 
good deal from the method and 
philosophy of the country where the 
common law was born.” (page 102). 
rhis argument is pointed up by em- 
phasizing Sir Frederick Pollock’s in- 
eptitude (though neither here nor 
otherwise did Cardozo use so harsh 
a term) in selecting Holmes’ opin- 
ions in United Zinc Co. v. Brett* and 
B. & O. R. R. v. Goodman’ as illus- 
trations of Holmes’ greatness as a 
common law judge. After succinctly 
stating the holding of these cases,® 
Cardozo added: “Now, my admir- 
ation for Holmes goes almost to the 
point of worship. I do not presume 
to say that his opinions in those two 
though I feel 
pretty sure that one or both would 


cases were wrong, 
have been decided differently in a 
great many courts and perhaps in 
the Court of Appeals of New York. 

I strongly suspect that if those 
two cases were to be put to the as- 
sembled lawyers at a meeting of this 
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association or of the Association of 
Schools, the vote 
would be quite different. . . . I can 
hardly imagine that they would be 
singled out as triumphant exhibitions 
of the master’s power.” (page 103). 

The emphasis of understatement 
has rarely been the vehicle of more 
devastating criticism. 


American Law 


Next in importance to this County 
Lawyers’ Association address is Car- 
dozo’s discussion, in the address be- 
fore the New York State Bar Associa- 
tion (1932), of “the judicial hunch” 
—so christened by Judge Joseph C. 
Hutcheson, Jr., of the Fifth Circuit.’ 
Cardozo’s dubiety, however, is as to 
the nomenclature, Perhaps it may 
“establish the empire of mere feeling 
or emotion, of arbitrary preference, 
and by the same token to disprove 
the value of conceptions, rules and 
principles, the value of all logic, till 
we are driven, like the sophist in the 
Greek comedy, to proclaim that 
Whirl is King.” (page 26). Rather, 
he thinks, “the doctrine of the 
hunch, if viewed as an attempt at 
psychological analysis, embodies an 
important truth; it is a vivid and 
arresting description of one of the 
stages in the art of thought. The 
hunch is the divination of the scien- 
tist, .. . the apocalyptic insight, that 
is back of his experiments. . . . The 
intuitive flash of inspiration is at the 
root of all science, of all art, and even 
of all conduct.” (pages 27-28, 26). 

With his habitual deference Car- 
dozo hastens to disclaim any criti- 
cism of Judge Hutcheson: “I do not 
mean that there was any such mis- 
apprehension in the mind of the dis- 
tinguished judge and author by 
whom the hunch may be said to have 
been given its card of admission into 
the polite society of juristic method- 
ology. I am fearful, however, that 
the newcomer’s importance, even if 
justly rated by its sponsor, has been 
exaggerated by others.” (page 26). 

After all, the difference between 
Judge Hutcheson and Justice Car- 
dozo seems to be a matter of tem- 
perament and approach. New York 
and Texas are completely federal- 
ized—almost thoroughly nationalized 
~but they are far from being homo- 


genized, 

I have dwelt somewhat at lengt! 
on the Cardozo addresses to th 
County Lawyers and the New York 
State Bar Association because they 
supplement his previously published 
expositions of his philosophy and 
hitherto have been available only in 
the proceedings of the associations. 
Some of the other papers—such as 
the “Essay on Mr. Justice Holmes” 
and “Our Lady of the Common 
Law’—although never before in 
cluded in any volume of Cardozo’s 
writings, attained considerable cit 
culation when they appeared in law 
reviews. 

Of three of the papers included, 
two have never before been in print, 
while one appeared only in a Co- 
lumbia College class book. Of these 
the extracts from Cardozo’s note 
books on Dr. Nicholas Murray But 
ler’s psychology lectures have some 
interest as showing the development 
of Cardozo’s philosophy; “The Al- 
truist in Politics’, a commencement 
oration delivered in 1889, shows Car- 
dozo the stylist trying his ’prentice 
hand. 

The third of these is a student 
study, “The Moral Element in Mat 
thew Arnold”. Cardozo was deeply 
impressed by Arnold’s exquisite 
style and intensely moral tone; in- 
deed, this essay not only furnishes a 
clue to Cardozo’s literary craftsman- 
ship but reveals a lasting influence in 
much 
writing. Writing of Arnold’s style 
Cardozo said: “He had a habit of 
iteration that, as Mr. Henry James 


of Cardozo’s extra-judicial 


3. Ibid. (Letter of March 14, 1932, page 58). 

4. 258 U. S. 268. 

5. 275 U. S. 66. 

6. ‘‘He singled out for special admiration and 
approval the decision of the great master in 
United Zinc Co. v. Brett (258 U. S. 268), where 
the holding was that the possessor of land is 
never liable to a child trespasser unless the tres- 
pass was induced by the allurement of a danger- 
ous condition known to the child in advance of 
the unlawful entry, and the decision in B. & O. 
R. R. v. Goodman (275 U. S. 66), where the hold 
ing was that a motorist meeting a dangerous rail- 
road crossing is under a duty to get out of his car 
and look up and down, though unfortunately the 
decision does not tell us how this act is to give 
protection against the train that may bear down 
upon the victim in a moment as he clambers back 
into the vehicle."’ (pages 102-3). 

7. ‘‘Judgment Intuitive: Essays and Addresses 
on Aspects of Law,'’ Chicago Foundation Press, 
1938, $2.00, 227 pages. 
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.erves, almost degenerated into a 
nnerism; and he had a curious 
y, which I can only liken to the 





im of argument known in logic as 
orites, of catching up the closing 
ds of one sentence and incorpo- 
ing them into the beginning of 
sentence following.” (page 70). 

| r more than forty years after these 
rds were written they continued 
urately to describe the most con- 
nt and most noticeable manner- 

1 in Cardozo’s own style. 

Most of Cardozo’s philosophy is 
contained in two series of lectures 
delivered at the Yale Law School— 
The Nature of the Judicial Process 
ind The Growth of the Law. The 
volume containing the first series was 
published more than a quarter-cen- 
tury ago. In a recent 
Somerset Maugham said that he rare- 


interview 





recognized, when read to him, his 
vn books written that long ago. 
[his may be unusual enough to 
iake news, but it is a truism that 
of us remember with distinct- 
ness both the thought and language 
| the books of others which we read 
so long ago, It was, therefore, with 
some curiosity that I began to re- 
read all of Cardozo’s published writ- 


ICW 


ngs. Could his style have been as 
(elicitious, his arguments as convinc- 
ing and his conclusions as sound as 
Would I find 
hat much that Cardozo thought and 
rote had been faded by the emol- 
ent. of the lucubrations of the 
hoolmen featured in law reviews 


| remembered them? 


nd sanctioned in judicial decisions? 
The answers? The beauty of the 
style has not perished; it seems im- 
perishable; the strength of the rea- 
ming has not evaporated; it re- 
nains an effective antidote to much 
hat has been written since. 
Another impression gained by re- 
reading’ Cardozo’s published writ- 
ings was that in nineteen lectures he 
ucceeded in completely expressing 
\is philosophy of the judicial proc- 
ss as he had definitively formulated 
t. As he had definitively formulated 
t—this explains the lacuna in Car- 
lozo_ philosophy. He never got 
‘round to expounding his theory of 
onstitutional construction. Prior to 










the time he became a justice of the 
Supreme Court his ideas may not 
have crystallized; subsequently he 
may have felt constrained to silence 
by reasons of propriety. 

Whatever the reasons for their re- 
straint, none of the justices of our 
time has in his extra-judicial writ- 
ings completely expounded his can- 
ons of interpretation of the Consti- 
tution and especially his conception 
of the function of stare decisis.® 
Those best qualified for the task 
were Cardozo, Holmes and Chief 
Justice Hughes (retired). 
may have been muted by the same 


Holmes 


considerations that I have suggested 
silenced Cardozo; in any event he 
confined an expression of his philos- 
ophy to his judicial opinions. Chief 
Justice Hughes, in the interim be- 
tween his resignation as an associate 
justice and his appointment as Chief 
Justice, had an opportunity com- 
pletely to deal with the subject but 
of this opportunity he availed him- 
self only to a limited extent. To 
him, however, the opportunity has 
come again; in his retirement there is 
no greater service he can render than 
a complete exposition of the prin- 
ciples of constitutional construction 
the Court 
should give to its former decisions 


and the consideration 
under changed and even emergency 
conditions. 

WALTER P. ARMSTRONG 
Memphis, Tennessee 


ies 
Tue AMERICAN PHILOSOPHY 
OF LAW. By Francis P. LeBuffe and 
James V. Hayes. New York: Crusader 
Press. 1947. Pages ix, 418. 

In view of the University of Chi- 
cago’s Institute for Social and Reli- 
gious Studies held the week of No- 
vember 22 and the special attention 
paid to natural law, the Natural 
Law Institute held at the University 
of Notre Dame on December 12 and 
13, and the numerous discussions 
of natural law in the JourRNAL dur- 
ing recent months, including such 
excellent articles as “Defense Against 
Leviathan,” by Ben W. Palmer (32 
A.B.A.J. 329, June, 1946), and “The 
Higher Law,” by Harold R. McKin- 
non (33 A.B.A.J. 106, February, 
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1947), the importance of this book 
is apparent. The critical period 
through which this generation is 
passing is causing a search for basic 
The prevalent doubt, 
confusion, and despair force us to re- 


principles. 


examine our assumptions in an effort 
to reach the cause of our distress and 
if possible to arrive at some common 
ground on which we may build for 
the future. 

We have fought horrible 
world wars to defend what we refer 
to as our way of life. We find that 
that way is still assailed. We are 
forced to defend it both abroad and 
at home. Quite naturally the mind 


two 


inquires as to the source of that way 
of life and the requiremen’s for its 
maintenance. 

This book offers what might be 
referred to as the orthodox philos- 
ophy of law. It presents the philoso- 
phy which has always been main- 
tained by men of catholic faith. In 
presenting the thesis, it employs theo- 
logical concepts and principles of 
revealed religion. The authors admit 
that it is not necessary to employ 
religious dogma to sustain a sound 
philosophy of law or the funda- 
mental principles of natural law. 
The great virtue of the book is 
that it gives us that philosophy of 
law upon which our jurisprudence 
and our constitutionalism were 
founded and brings it down to date 
“with cases to illustrate principles”. 
Even those who may not agree with 
its religious and theological assump- 
tions may still be interested in it and 
profit by it because of its historic 
significance. 

It was due to efforts of men of the 
church that humanity was lifted out 
of the anarchy of the Dark Ages. In 
the ‘Twelfth Thirteenth Cen- 
turies, when the foundations of wes- 
tern civilization were laid, the chief 
ministers of state and all the justiciars 
were priests, bishops, deacons, or 


and 





8. “Impression gained by rereading.” If you 
have not already read all of Cardozo heretofore 
published, you are too long and too deeply sunk 
in sin for me to attempt to save you. 

9. Mr. Justice Frankfurter in a recent concurring 
opinion pointed out that the dissenting opinion 
of Mr. Justice Black in the same case was con- 
trary to the views of some forty-two former 
justices, some of whom he named. Adamson v. 
California, 91 L. Ed. 1464 (Decided June 23, 1947). 
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archdeacons. In the administration 
of justice they relied primarily on the 
canon law. But through the exten- 
sion of their jurisdiction and the re- 
vival of learning, they were led to a 
study of Roman jurisprudence. Na- 
tural law philosophy was part and 
parcel of Roman jurisprudence, and 
thus Christian 
humanism were brought into coordi- 


ethic and classical 


nation. 

The source and purpose of law 
were examined and the function and 
authority of government were inves- 
tigated. The theory of the state was 
considered in the light of the teach- 
ing of a universal church. The law 
of man’s political and social life was 
considered the same as other uni- 
It was some- 
thing to be discovered, not made. 


versal or natural law. 


Natural law was considered as under- 
lying all existence and therefore a 
moral imperative for man because 
of his moral nature. As a consequence 
the state itself was subject to law. 
Bracton, who was a priest and judge, 
set down the principle which Coke 
finally quoted to James: The King 
is under God and the Law. 

That is the basis of the difference 
between constitutionalism and total- 
itarianism. If law is mere arbitrary 
command, the authority and power 
of the state, then there are no funda- 
mental human or individual rights; 
the state is supreme. 

One of the paradoxical and con- 
fusing conditions confronting our 
generation has resulted from the fact 
that while we were fighting two 
world wars against that despotic con- 
ception of government and law, a 
modern philosophy which supported 
that theory of law became popular 
at home and dominated the national 
government in Washington. The 
champions of such modern sophistry 
have been referred to as Positivists. 
They frequently referred to them- 
selves as Realists. They expressed a 
hatred or scorn for all generalities, 
abstractions, absolutes, and _prin- 
ciples. They attempted to reduce the 
law to a factual science, discarded 
logic, and relied on “experience.” 


Their error lay in their failure to 
accept thought, feelings, and preva- 
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lent moral intuitions as part of ex- 
perience. By rejecting the funda- 
mental insights of human nature, the 
natural and empirical reality of ideals 
and standards, they created an illu- 
sory theory of realism and a distorted 
conception of law. They scoffed at 
the Constitution as mere folklore. 

These Positivists got their ideas 
from John Dewey and _ Justice 
Holmes. Holmes’ general skepti- 
cism and materialism had led him 
away from the basic principles of 
natural law philosophy. He said in 
one of his letters to Pollock: “I see 
no reason for attributing to man (in 
the cosmos) a significance different 
in kind from that which belongs to 
a baboon or a grain of sand.” Again 
he said: ‘““The only cosmic possibili- 
ties that I know anything about are 
the actualities. I do not know 
whether our ultimates such as good 
and bad, ideals, for the matter of 
that, consciousness, are cosmic ulti- 
mates or not.” 


No one disputes that Holmes was 
a great judge. As Life magazine re- 
marked with penetrating intelli- 
gence Holmes said that he did not 
believe in natural law but he acted 
as if he did. He was a thorough 
scholar and a man of excellent judg- 
ment and courage. Because of that 
fact his skepticism had an undue in- 
fluence. His followers made a fetish 
of his doubts, and because they lacked 
his fine intuitive judgment, they be- 
came lost in their own superficial con- 
ceits. They proclaimed the modern 
mind “free of childish emotional 
drags and free from the longing for 
certainty in the law.” To them “the 
Golden Rule was that there was no 
Golden Rule”. But the extremity to 
which such an attitude leads is 
revealed in another letter which 
Holmes wrote to Pollock: “I wonder 
cosmically if an idea is any more im- 
portant than bowels.” 

Of course if there is no difference 
between mind and matter, then the 
Positivists and Totalitarians are right 
and force will rule the world. But 
natural law philosophy is founded 
upon the assumption that man is dif- 
ferent from the rest of nature because 
of his mind and spirit, and one of 








the most encouraging signs of the 
times is the revival of interest in that 
philosophy. It has become apparent 
to many that we cannot maintain 
our way of life by scoffing at the 
principles upon which it was built. 

The publication of this volume 
will facilitate the efforts of all those 
who wish to review the fundamental 
principles of our jurisprudence, the 
concepts of natural law philosophy 
and their relation to our form of 
government. 

The purpose of this jurisprudenc: 
or philosophy of law is to point out 
the unity and organic character of law 
and to give a succinct and yet com 
prehensive grasp of the basic impli 
cations of law so that as professional 
men, who stand in such vital relation 
to the law of the land, lawyers may 
clearly and intelligently and construc 
tively further what is good in law and 
inhibit evil tendencies that may arise 
or tend to arise because of distorted 
ideals. 

It is regrettable that the galley and 
page proofs of the book were not 
given a more careful reading. There 
are typographical and other struc- 
tural errors which should have been 
avoided in a book so worthy. 

Rospert N. WILKIN 
Cleveland, Ohio 


American GOVERNMENT 
UNDER THE CONSTITUTION. 
By Paul C. Bartholomew. Dubuque, 
Iowa: Wm. C. Brown Company. 
1947. $3.00. Pages 309.1 

Mark Twain said that while he 
was on his way to Nevada to become 
secretary to his brother, the Gov- 
ernor of the territory, he relieved 
the tedium of the long stagecoach 
journey by reading the United States 
Revised Statutes and wondering how 
the characters would turn out. In 
somewhat the same frame of mind 
I began this manual. As I read, how- 
ever, I found an interest other than 
wondering how the characters would 
turn out. 

While Dr. Bartholomew has not 
done a perfect job, he has done the 
best of its kind that I have yet seen. 
He has wisely and refreshingly re- 





1. This book is produced by a process similar 
to that used by the Chicago daily newspapers 
during the strike. It is bound in paper covers. 
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frained from writing a polemic. He 
has attempted, and in the main suc- 
ceeded in, outlining the basic facts 
which every citizen should know 
about our federal, State and local 
If any lawyer, who 
has read widely and reflected much 
upon these subjects, should attempt 

set out his residuum of factual 
knowledge, the result would be not 
far different from Dr. Bartholomew’s 
exposition. That is true in my case 
at least; I am glad that I have de- 
layed in attempting to set down for 
personal reference what I know of 


governments. 


these subjects. Dr. Bartholomew has 
relieved me of most of the labor; all 
that remains to be done is to anno- 
tate his work in the rare instances 
when it is inadequate or not en- 
tirely accurate. 

First given is the background of 
the Union: the colonial governments, 
the Continental Congress, the Ar- 
ticles of Confederation and the State 
constitutions. There follows a brief 
description of the work of the Con- 
sututional Convention, the plans 
and _ the 
adopted; this is supplemented by a 
discussion of the fundamental prin- 
ciples of the Constitution. Then 
comes, perhaps a little out of place, 
a description of the function of po- 


proposed compromises 


litical parties in government. 

The next is the longest and by fan 
the most important part of the work. 
Each clause of the Constitution and 
all amendments are separately con- 
sidered, and their meanings as de- 
termined by the Supreme Court set 
out. This, of course, was a difficult 
task and it is not surprising that in 
it Dr. Bartholomew has not entirely 
succeeded. It is remarkable that there 
are not more factual errors. The 
minor errors I caught were mostly 
inadvertencies. At one place the ju- 
risdictional amount in diversity of 
citizenship causes in the federal 
Court is stated to be “at least $3000.- 
0”; however, when removal is dis- 
cussed it is correctly placed at “over 
53000.00” (page 132). The Court of 
general jurisdiction of the District 
of Columbia is referred to by its 
former name, “Supreme Court”, in- 
stead of its present title, “District 


Court” (page 88). A typographical 
error or an inaccuracy of language 
results in describing a limitation 
upon universal manhood suffrage as 
‘‘a literary test” instead of a literacy 
test (pages 176, 178). If this had 
been literally true, the result might 
have been startling.? 

There is, however, one error of 
fact. It is stated that an indigent 
accused will be provided with an at- 
torney “who will serve either with- 
out compensation or at government 
(page 164). 
there is no provision in the federal 


expense Unfortunately 
statutes either for a public defender 
or for the payment of compensation 
to or the expenses of an attorney 
appointed to defend one who cannot 
otherwise obtain counsel. 

In a succinct treatise of this type it 
is not to be expected that all of the 
niceties of constitutional develop- 
ment will be noted. To a surprising 
extent, however, that has been done. 
If on the one hand the full impact 
of the Esquire case* on the Post- 
master General’s power over mail- 
able matter is not given recognition, 
on the other there are unusually accu- 
rate statements of recent pronounce- 
ments upon such intricate and dis- 
sociated subjects as the measure of 
damages in eminent domain cases 
and the extent to which the federal 
Bill of Rights has been made effec- 
tive against the states by the Four- 
teenth Amendment. 

In another edition it would be 
well not to treat constructions of the 
Constitution in opinions rendered 
more than two decades ago as static, 
but to suggest the present trend of 
the Court. 

Supreme Court cases are cited 
merely by name; footnote-phobia 
should not prevent the addition of 
volumes and pages. State cases are 
sometimes cited merely by giving the 
volume and page where they appear 
in the reporter system. This fails to 
inform the reader of the Court that 
decided the case. 

Because of the lack of uniformity 
the discussions of State constitutions, 
of State governments, and of local 
governments, are necessarily far more 
general than the exposition of the 
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federal system. Of especial impor- 
tance, however, is the description of 
the various forms of 
government—the mayor-council plan, 
the commission plan, and the man- 


municipal 


ager plan. It is in his advocacy of the 
manager plan that Dr. Bartholomew 
permits himself the widest editorial 
latitude.4 

Dr. Bartholomew writes primarily 
for college and university students. 
His work, however, has a far wider 
field of 


should be a 


potential usefulness. It 
welcome refresher to 
lawyers, an excellent reference work 
for editors and a valuable text book 
for adult education in citizenship. 
W. P. A. 


Fixe NEW FOUNDATION OF 
INTERNATIONAL LAW. By Jorge 
Americano. New York: The Macmil- 
lan Company. 1947. $2.50. Pages 137. 

International law, says Dr. Ameri- 
cano, is a failure, and now is the 
time for a wholly fresh approach. 
To sketch such an approach is the 
task set for himself by the author, 
who is Professor of Law in the Uni- 
versity of Sao Paulo, Brazil, and a 
member of the Permanent Court of 
Arbitration. The system of law which 
he outlines bears little resemblance 
to international law as it now stands 
or as it seems likely to be in the fore- 
seeable future. 

Existing international law, in the 
author’s opinion, lacks any basis of 
principles of justice and has had lit- 
tle equity in its application. He 
therefore sets it aside and proceeds 
to propose a new system based on the 
experience of domestic law: it is in- 
deed “private law writ large”. Such 
a regime is to operate not only on 
states but also on individuals. Its cor- 
nerstone is the Atlantic Charter— 
which the author considers to be 

(Continued on page 336) 


2. In reference to the Circuit Courts of Appeals 
“The number of judges appointed to these 
courts vary from three to seven but in all cases 
the judges sit together on a case." (page 124) 
The’ is obviously a misprint for ‘three’. 

3. Hannegan v. Esquire, Inc., 327 U. S. 146, 
90 L. Ed. 586 (1946). 

4. The difficulty in keeping a work of this 
kind up to date is illustrated by the fact that 
very recent changes have made inaccurate the 
description of the New Jersey Courts (See 34 
A.B.A.J.; January, 1948). 
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a The Present Crisis 


For the third time in the lives of many of us, the second 
time in the lives of even the youngest of the Bar, our 
country is gravely concerned by events which might 
bring the outbreak of another dreadful war. Anxieties 
and uncertainties such as we had hoped never again 
to experience have become uppermost in the hearts and 
minds of our people. 

To lawyers and to all those who had come to look to 
law and law-made organizations as bulwarks of peace 
in the international order, the imminence of such a 
contingency brings a discouraging consciousness that 
again those cherished devices have not availed. While 
freedom-loving nations work together for peace and 
law, the menace of direct and indirect aggression has 
brought us to face again the necessity of being strongly 
prepared and ready to defend the institutions of free- 
dom. A shocking price must be paid, and paid quickly, 
for the physical, mental and spiritual demobilization 
which has stripped us of defenses since hostilities ended. 
rhe eternal struggle for law and justice, fair play and 
the God-given rights of free men, must and will go on, 
as it always has, despite all set-backs. 

Too much may have been said by some of our leaders; 
too little, manifestly, has been done. Such has been the 
mood, until lately, of leaders and people. 

Events beyond control by our country have brought 
swift changes in policy, for us and for the nations of 
Western Europe which are hurrying now a belated fed- 
eration for the common defense. When the first election 
in a faraway republic on April 19 can present the fateful 
issue of peace or war for all of America, security can 
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rest only in the strength and preparedness of those who 
will stand, at arms if need be, against Communist 
First we need at all hazards to strip 





philosophies. 
Communists of power to do further damage in ow 
midst. 

Republican government and representative democra 
cies lived and got along in the world with rampant 
Communism for the past thirty years. We have held to 
hopes that this could continue. The ascendancy ol 
Soviet influence in Eastern Europe has been foreseeable; 
the aggressions in Western lands, and the infiltrations 
in our own country, have brought a grave uneasiness 
and a demand for “firm”, “tough” policy. The United 
States has retained no territory won in war or as reward 
for victory; the Soviet Union has subjugated one littl 
nation after another, in the guise of peace, and now 
threatens lands and peoples with which we have histori: 
kinship. 

America’s fateful stand seems now to be that no na- 
tion, however great, shall be permitted to place itself 
by force in a position to dominate the continent of 
Europe, destroy free government in the major demox 
racies, and gain the vantage-points, populations and 
resources for an assault, sooner or later, on nations in 
the Western Hemisphere. The resources and lives ol 
our people seem to be committed to assisting thos 
who are preparing to defend themselves and in so 
doing defend all of the Americas. 


a “Object” of Our Association 


From a report to the House of Delegates on a contro- 
versial subject, chronicled elsewhere in this issue, we 
take the following statement concerning the province 
of our Association in the present tense: 

The times impose on the organized Bar new duties and 
new opportunities for leadership of informed public opin- 
ion. We are not living or carrying on our work in the era 
or mood of 1878. We cannot put in our own way the 
barriers and hurdles of narrow and ancient concepts of 
our objectives. Whatever goes to the heart of defending 
and maintaining our Constitutions, our laws, our form of 
government, and the right of men to live their lives in 
freedom from others’ tyranny, must be within our Associa- 
tion’s province unless we are to fail our country and 
ourselves. 

“New occasions teach new duties.” The ultimate ends 
for which our Association was formed are still stated, in 
Article I of its Constitution, in the terminology of 1878, 
with a supplement in 1936 only to bring in its repre- 
sentative and federated relationship to State and local 
Bar Associations ‘in the interest of the legal profession 
and the public throughout the United States”. 

Consideration has to be given, not only to the ulti- 
mates, but also to the means of promoting, preserving 
and defending them against present-day attacks from 
without and within our country. “The science of juris- 
prudence” cannot be advanced in a totalitarian world, 
whether Fascist or Communist. “The administration 
of justice” cannot be promoted in a legal climate of 
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sitivist philosophy or arbitrary administrative discre- 
m. “Uniformity of legislation and of judicial decision” 
nnot exist unless our representative form of republi- 
n government is defended and kept secure. “The 
mor of the profession” is destroyed, not upheld, by 
e inroads of collectivist doctrines. Law practice by 
ollectives”, so vividly described in our March issue 
age 191), is poor substitute for the individualism and 
ic independence of the profession. 

Whatever preserves and defends our Constitution and 
ir laws, our Courts and their administration of im- 
irtial justice, the deliberative processes by which an 
ert and militant citizenry can maintain our repre- 
ntative form of government and our federal republic 
rough restoring the exercise of our capacities for de- 
ntralized self-government, must be within our Asso- 
ation’s province. Selections have to be made as to the 
isks to which our Association will devote its limited 
inds and energies, but the power and right of the Asso- 
ation to decide and act by suitable means cannot be 
hallenged, so long as its historic “object” is cherished. 


a Opportunity To Make Known Your Views 
Our March issue contained (page 200) the text of the 
raft Covenant on Human Rights, the Draft Declara- 
ion on Human Rights, and a summary of proposed 
Measures for Implementation, to be embodied in the 
Covenant. All of these documents are under considera- 
ion by the State Department of the United States and 
von will be under revision by the United Nations 
Commission on Human Rights. Reported elsewhere 
in this issue are the actions voted by the House of Dele- 
sates on February 24, as to several of the measures and 
nethods broached for giving international enforcement 
to the Covenant. 

The attitude of the American Government as to 
these documents and proposals is being formulated. 
heir importance and consequences to our country and 
people are little understood but could hardly be over- 
stated. 

An expression of the views of individual American 
awyers, as well as of State and local Bar Associations, 
m these subjects, would be timely and, if received in 
sufficient volume, might be effective. They should be 
submitted at the earliest possible moment, but we are 
informed that those received during. May as well as 
\pril will be considered. 

All members of our Association have thus an oppor- 
tunity to express their considered views on matters of 
vreat moment. That is our Association’s democratic 
process. Avowals of approval of or opposition to the 
Drafts in entirety may be significant, but hardly the 
most helpful. Specific criticisms and suggestions as to 
the text of the Drafts and the substance of the proposed 
Measures for Implementation can be useful. They may 
well be directed to the following questions, among 
others in the light of the actions voted by the House of 
Delegates: 
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Should there be created a new and separate Inter- 
national Court of Human Rights, in addition to the 
existing International Court of Justice? 

Should there be created by the United Nations a 
permanent committee to receive, consider and act 
as to complaints or charges of violations of human 
rights, by or within a Member state? 

Should the right to complain of violations of the 
Covenant be accorded only to states which have 
ratified the Covenant? 
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Should “individuals, associations or groups’ also 
be given the right to file complaints or charges of 
violations of the Covenant, by or within a state? 

Should there be a Covenant now, or should there be 
sought a Declaration of the Rights of Persons as a 
part of the international law of the future? 

If there is to be a Covenant, what should be added 
to, omitted from, or changed in, the text of the 
present Draft? 

Have you present comments as to the Draft Decla- 
ration (although that may be of less urgency than 
the other matters) ? 

What should be the attitude of the Government of 
the United States toward any or all of these matters? 
Here is an opportunity to express your considered 

views in time. Communications on the subject may 
be sent to James P. Hendrick, Acting Associate Chief, 
Division International Affairs, State Department, Wash- 
ington, D. C., with a copy to Dr. Louis B. Sohn, Harvard 
Law School, Cambridge, Massachusetts, for analysis and 
compilation, to assist and guide our Association’s Com- 
mittee. 


a Laymen as Practitioners 
in a Federal Court ? 


H.R. 3214 in the form in which it passed the House of 
Representatives needs an important amendment. ‘The 
bill contains desirable revisions of Title 28 of the United 
States Code, entitled “Judicial Code and Judiciary”. 
Among other things, it would make the United States 
Tax Court a federal Court, whereas in 1942, when the 
name of the Board of Tax Appeals was changed to 
the Tax Court, it remained an “independent agency 
in the Executive branch of the Government.” 

If the Tax Court is now to be made a part of the 
federal judiciary, its powers as to persons who practice 
before it, etc., should be those of other Courts. How- 
ever, just before H.R. 3214 passed the House under a 
suspension of the rules and limited debate, the follow- 
ing amendment was slipped into it: 

No qualified person shall be denied admission to practice 
before such Court because of his failure to be a member 
of any profession or calling. (Section 2560, page 157, lines 
12-14 of the Bill) 

Should the Congress compel a Court to permit laymen 
to practice before it? Unless lawyers and other citizens 
let their views be known quickly to their Senators and 
Congressmen, there is danger that this retrogressive 
provision will not be stricken out before final passage. 


a What Shall Be Done About the “Veto’’? 


Questions as to what, if anything, shall be done to 
abolish or limit the abused provisions of the United 
Nations Charter as to unanimity of action in the Se- 
curity Council on the part of the five Principal Powers 
have come to the fore again, this time in the Interim 
Committee (“Little Assembly’) at Lake Success, with 
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a report of a definitive plan due from a seventeen-mem- 
ber committee May 15. The time is opportune for the 
earliest possible expression of views by individual mem- 
bers of our Association, and by State and local Bai 
Associations, for the assistance and guidance of our 
Association’s Committee for Peace and Law Through 
United Nations, which is re-examining the subject and 
is likely to formulate recommendations to be supported 
by our Association. 

Argentina has come forward with essentially the 
proposal which was broached first, we believe, in the 
columns of the JouRNAL last August (“If “T'wo Worlds’: 
What Can United Nations Do for Majority Action”, 
33 A.B.A.J. 756, 758; August, 1947). Declaring that 
their acceptance of the “veto” in the Charter in San 
Francisco committed the smaller states to a “pact of 
eternal slavery’, Argentina made the drastic proposal 
that an amendment eliminating the “veto” outright be 
drawn and‘submitted to the Member states for ratifi 
cation. If ratified by two-thirds of them, any dissenting 
state would be left with “the alternative of accepting 
or of withdrawing trom the UN Organization”, in 
which event the ratifying states could proceed with 
what would be technically 


‘a new United Nations free 
from the pressure of the veto”. Argentina proposed a 
conference under Article 109 of the Charter to draft 
and effectuate such an amendment, although it could 
be drafted and submitted without calling a conference 
(Article 108 of the Charter; see 33 A.B.A.J. 756, 758; 
August, 1947) 

Four other proposals by Members have been sub- 
mitted; many of the smaller states have denounced the 
“veto” or the abuse of it by Russia. Canada and the 
United States have announced that they are not pre- 
pared to support an amendment of the Charter. ‘The 
American approach, as explained by Dr. Philip C. 
Jessup, is to try to get the Security Council to “liberal- 
ize” its use of the “veto”. He proposed this as to some 
thirty-one specific points, which self-restraint would, 
he said, eliminate nearly all of the twenty-three in- 
stances of use of the “veto”, including ten as to addi- 
tional memberships in the United Nations and generally 
those arising under Chapter VI of the Charter as to 
“the pacific settlement of disputes”. He thought that 
unanimous action by the Principal Powers should still 
be required for actions involving the use of force or 
sanctions against aggressions or threats to peace. The 
American proposals would depend largely upon, their 
acceptance by the Soviet Union and its satellites; their 
rejection would virtually compel the consideration of 
some such proposal as that of the Argentine. 

Members of our Association, or State or local Bar 
Associations, wishing to express their views or sugges- 
tions as to the ‘veto’, are invited to send them to Dr. 
Louis B. Sohn at the Harvard Law School, who will 
analyze and compile them for presentation to the 
United States Delegation and the assistance of our 
Association’s Committee. 
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« An Opportunity for Public Service 


embers of our profession have an opportunity, and 

vital sense of duty, to offer the services of well-qualified 

id judicially-minded lawyers for appointment as Hear- 

¢ Examiners under the Administrative Procedure 
\ct (see our March issue, page 179) . Fully one hundred 

xaminers will be chosen from among applicants not 
in regular Civil Service status as Examiners for federal 
iwencies. The salaries will range from $6,000 to $10,000 
year, with few below $7,000. 

[hese positions should be attractive to practicing 
lawyers, law teachers, State agency members and staffs, 
and even to State Court judges in some States. There 

re numerous applicants who are now employed by 
federal agencies, and it is highly desirable that qualified 
lawyers in all parts of the United States shall offei 
themselves for these posts, which are important and 
should be attractive to men who have aptitude for 
judicial work. It would be unfortunate for the public 
interest if the selections had to be made preponderantly 
trom lawyers now employed by federal agencies. The 
ibuses of power in some of the agencies led to the 
remedial legislation. The purpose of the latter would 
be thwarted by “stacking the deck” with men unsympa- 
thetic with its aims. 

No less important than the availability of lawyers 
of mature experience and tested independence, when 
appointments to the bench are being considered, is now 
the availability of straight-thinking and fair-minded 
lawyers as Hearing Examiners. The latter perform 
judicial or quasi-judicial functions which often equal 
and at times transcend in importance the run-of-mine 
work of judges. There is, we believe, a bona fide oppor- 
tunity to secure appointments of high grade for these 
Examiner posts, provided the number and quality of 
the applicants enable the Board of Examiners to fulfill 
that service to the profession and the public. Details as 
to applications were in our March issue (page 180). If 
the Bar wishes Examiners who are impartial and de- 
tached from agency arbitrariness, the first step is to see 
to it that men of that type submit themselves for 
appointment. 


a "Doing Something for Lawyers” 


Che House of Delegates on February 24 gave hearty and 
unanimous approval to the efforts being put forth 
through two Sections of our Association, several local 
Bar Associations, and the JouRNAL (33 A.B.A.J. 302, 
April, 1947; 33 A.B.A.J. 1001, 1005, October, 1947; 34 
\.B.A.J. 92, February, 1948) to remove federal tax dis- 
criminations, as to pension and retirement plans, now 
operative against members of professions, partners, and 
sole proprietors, in unincorporated businesses. The de- 
velopment of definite proposals “as soon as practicable” 
was made a joint task of the Section of Corporation, 
Banking and Mercantile Law and the Section of Tax- 


“ee 


ation. The Sections “got busy” within the week. 


17 


Editorials 


The Resolution offered by the first-named Section and 
adopted by the House was as follows: 

WHEREAS, great interest has been aroused not only in the 
legal profession but in other professions and occupations 
by proposals that legislation be enacted to end or lessen 
the tax inequities now faced by partners and sole proprie- 
tors in the matter of pension and other retirement plans; 
and 

Wuereas, the Section of Corporation, Banking and Mer- 
cantile Law and other agencies have been studying methods 
of extending provisions in the tax law applicable to corpo- 
rate employees in order to remedy this situation, and vari- 
ous suggestions have been made for this purpose; 

RESOLVED, that the American Bar Association authorizes 
and directs the Section of Corporation, Banking and Mer- 
cantile Law and the Section of Taxation to study the sub- 
ject and recommend a definite proposal or proposals to this 
Association, as soon as practicable. 

The comment has been made in some circles, even in 
our own Association, that this project should not be 
undertaken because it involves “doing something for 
lawyers”. That is so, but it is hardly a grievous fault. 
Our Association does much for the public, but it also 
has worked actively in the interests of our profession 
and its members—even their financial well-being. 

As a matter of fact, the proposal originated in a Sec- 
tion committee studying the legal problems affecting 
non-corporate forms of business organization (33 A.B. 
A.J. 302; April, 1947). It has been taken up by asso- 
ciations representing several professions as well as those 
representing individual proprietors and small _busi- 
nesses. The Association of the Bar of the City of New 
York has convened several meetings of those cooper- 
ating groups (34 A.B.A.J. 92; February, 1948). Law- 
yers and law firms will be among the beneficiaries of the 
removal of the present discriminations, as will the mem- 
bers of other professions and the owners of unincorpo- 
rated businesses. Our Association fosters the interests 
of lawyers only where, as here, they are compatible with 
the interests of the public. 


= Court Criers “By the Day” ? 


Whatever pertains to the day-by-day workings of the 
Courts of the United States is of continual interest to 
members of the profession of law. Occasionally issues 
arise in connection with appropriation bills in the Con- 
gress which give an occasion for telling about some 
angles of the operations of the federal judicial system. 
A function and priv ilege of the JOURNAL, from its found- 
ing, have been to bring these to the attention of the Bar. 

To some of the profession, and perhaps to more of the 
public, the Court “crier” may be regarded as an archaic 
personage, hardly indispensable to the modern admini- 
stration of justice. Yet in a traditional institution such 
as the judiciary, titles are preserved but functions are 
expanded and changed, often with little realization of it 
on the part of litigants or lawyers. The appropriation 
bill for the federal judiciary along with the Depart- 
ments of State, Justice and Commerce (H.R. 5607), 
as passed by the House of Representatives on March 5, 
conformed measurably to the estimates submitted by 
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the Judicial Conference of Senior Circuit Judges and 
will enable the general plan of the estimates to be car- 
ried out, except in one respect, viz., the treatment ac- 
corded the provision for attendants upon the judges 
during the performance of their judicial duties, whether 
in Court or chambers, known variously as criers, bailiffs, 
or messengers, and sometimes as crier-bailiff-messengers. 
Whatever they are called, they have the function of per- 
sonal and faithful service to the judge, carrying out his 
directions, helping to keep order in the courtroom, 
running errands in the courthouse, performing for him 
many small routine duties which come up, and doing 
these things in such a way as to save his time and en- 
able him to concentrate on his judicial work. 

The House bill struck out the provision for such at- 
tendants for the Circuit and District Judges. Instead, 
$200,000 of the $5,310,000 appropriated for marshals 
under the Department of Justice is designated for “the 
employment of temporary deputy marshals, in lieu of 
bailiffs and criers, at a rate not to exceed $10 per day”. 
The House Appropriations Committee in reporting 
the bill said that it did not believe that the criers (such 
as they are termed in the basic Act providing for them— 
28 USC, Supp. V, 9) “serve a vital function in so far as 
the operation and efficiency of the Court is concerned”. 
Ihe Committee said that such of their services as “are 
essential to the proper functioning of the Courts” can 
be provided for out of the appropriation for marshals. 
“Should this limitation of $200,000 prove inadequate,” 
the Committee added, “‘justification for an increased 
amount can always be presented to the Committee.” 
The total estimate in the sum of $5,310,000 for salaries 
and expenses of marshals, covering a wide variety of 
services, is not increased; and there would not appear 
to be any place in the appropriation from which the 
$200,000 can be used for criers without interfering with 
other purposes. Really, no saving is involved; if the 
plan of the bill is retained, a substantial additional 
appropriation for marshals will doubtless be needed in 
the coming year. 

The matter may appear to be in no sense major, but 
the change is open to objections in principle. Deputy 
marshals to perform the duties of criers could be em- 
ployed only on a per diem basis, for the days they work. 
This does not give the assurance of a dependable income 
to attract capable and dependable men. Their selection 
would be by the Department of Justice, and taken away 
from the judges. These attendants upon the judges, 
both of the Circuit Courts of Appeals and of the District 
Courts, stand in such an intimate relation to them and 
are bound to become possessed of such confidential in- 
formation that their loyalty to the judges is of the first 
importance. Anyone who has had judicial experience 
knows how indispensable are these adjutants and this 
relationship. 
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I'he House Committee has gone back to essentially 
the plan which was in force some years ago and then 
was discarded because it did not work well. The func 
tions of crier-attendants upon judges were supposedly 
performed by deputy marshals or bailiffs assigned to 
that work by the marshals and paid upon a per diem 
basis for the days on which the judge was present in 
Court or chambers. The only difference is that the 
maximum daily rate allowed is increased from $6 to $10, 
The plan proved thoroughly unsatisfactory. The com 
pensation of the bailiffs assigned to the judges was un 
certain and upon an annual basis inadequate; the judges 
felt that the first loyalty of the bailiffs was to the mar 
shals who appointed them rather than to the judges. 
The Congress did away with the system in December of 
1944 (28 USC, Supp. V, 9). 

Appropriations for criers to be chosen by the judges 
they serve were made for the fiscal years 1946, 1947, and 
1948. Under the 1944 Act, criers have been provided fo1 
the majority of the Circuit Courts of Appeals and ap- 
proximately two-thirds of the District Courts. For the 
judges who have obtained criers under the appropria 
tions, the provision has enabled them to feel a security 
in the service of their appointees. The stable, although 
only moderate, annual salary has enabled the judges to 
secure satisfactory men for the service. The difficulty 
has been the failure to appropriate enough money to 
provide criers for all of the judges who believe they need 
them. 

The Judicial Conference asked for $468,000 to fulfill 
the 1944 law, for the fiscal year 1949. The appropriation 
bill in its present form would repeal the statute, at least 
for the time, by refusing the money to carry it out. The 
consensus among the judges is general that such a return 
to the discarded system would be hampering to the 
judges in their judicial work and would be detrimental 
to the efficiency of the Courts. Consequently a request 
has been made to the sub-committee of the Senate Ap- 
propriations Committee, in behalf of the Judicial Con- 
ference, to restore an appropriation on the statutory 
basis. 

Few people realize that for all of the Courts of the 
whole United States—the judges, the devoted and dili- 
gent staffs of the Courts, the personnel and machinery of 
justice according to law—the total annual appropriation 
is only $18,785,100—a very small sum as compared with 
the cost of some other branches and agencies of govern- 
ment and with the billions of cost of the federal govern- 
ment as a whole. The Department of Justice itself re- 
ceives $116,330,700—more than six times as much as all 
the Courts. Members of the Bar throughout the coun- 
try will feel that adequacy of appropriations for the 
judicial establishment is fully warranted by the econ- 
omies which are sought continually by those who ad- 
minister it. 
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Editor to Readers 





With lovers of liberty everywhere shocked and shaken 

y the tragic death of Jan Masaryk, Foreign Minister of 
(zechoslovakia, and the world thereby brought nearer 

» awareness of inevitable crisis, the event has vivid im- 

‘ications for those who had seen the gay-spirited, wise- 

acking Masaryk in action, in connection with the 
| nited Nations. His decision to end his life and there- 

y to dramatize the folly and failure of his and the 

orld’s supposed statesmanship, must have brought 
strong emotions to any honest-minded in our midst who 
pursued to a perilous point the same fatuous course. 
Of him it should be said, as Shakespeare wrote in Mac- 
beth, concerning the former Thane of Cawdor: “Noth- 

ig in his life became him like the leaving it”. 

* . * * * 

Masaryk was an archetype of those who staked their 
wn and the world’s future on belief that a freedom- 
oving, industrialized nation could “get along with” 
Russian and the Communist bid for world domination. 
He even talked glibly about the wisdom of learning and 
ippropriating from both Slav collectivism and western 
democracy. Jan Masaryk was much like many Ameri- 
cans and knew this country well; he had worked meni- 
illy in Brooklyn and had been much with his noble- 
minded father while some of us were helping the latter 
create the public or political opinion to persuade Wood- 
row Wilson to insist in the Peace Conference that a 
new country be created as a bastion of democracy at the 
edge of the Balkans. He liked to think that his people 
were “the Yankees of mid-Europe” and that they could 
idopt or adapt some collectivist methods without en- 
dangering their liberties. At the San Francisco Confer- 
nce in April-June of 1945, he was much at home with 
thers who thought that at least America could work 
with Stalin and together keep peace and freedom in 
the world. Even then he seemed to some a little over- 
ready to be the bearer of messages and ideas that fur- 
thered the tactics of Molotov. There came the time in 
those stirring weeks when the spearhead of American 
troops was within about fifteen miles of the Nazis in 
Prague, while the Russians were a hundred miles or 
nore away. There followed the fateful decision to hold 
yur troops on German soil until the Red Army “liber- 
ited” Prague as it did Berlin. Somehow we thought 
then of a phrase, in February made the title of a public- 
relations novel (Prematurely Gay; by Jack Iams; Mor- 
row Co.). 

* * . « * 

In early days of the United Nations and at least until 
last Autumn, he seemed to hold fast to professions of 
confidence that Communist minorities could not pene- 
trate and seize control of highly developed countries 
such as his own, although at times he guardedly ad- 
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mitted an increasing anxiety over the placing of servile 
champions or “Soviet friendship” in key places in his 
government. When last we saw him in the lounge at 
Lake Success, we thought he had become bitter that his 
program had not worked as he had hoped, resentful 
that American opinion was turning away from his 
policy of appeasing Russia but was doing nothing to 
hold his country for the West, disturbed that Commu- 
nist infiltrations into high places might lead to minority 
domination rather than cooperation, troubled as to his 
own future in the land to which he was returning, fear- 
ful that the die had been cast and that his country had 
no choice except to yield to Russia. Back on his native 
soil and grieved by ominous events which came swiftly 
to climax when legislators and public officials who had 
fought Communism with all their might had to bow to 
it and vote for it as the price of life for themselves and 
their loved ones, Jan Masaryk probably had no fortitude 
to fight to the death against the tragic fate which he 
had helped to visit on his unhappy country. So we see 
him last at the grave of his beloved father in late after- 
noon, standing with bowed head and emotions which 
must have been such as few men experience, and then 
walking away into the shadows—and to death. Those 
in our midst who have preached and practiced Masaryk’s 
philosophy of government and have placed or tolerated 
avowed or furtive Communists in high posts in govern- 
ment, schools and colleges, agencies of public opinion, 
labor organizations, propaganda groups, can hardly 
mistake the grim warnings brought home to us by 
Masaryk’s life and death. He dared to die for things for 
which he did not live. 


* * * * * 


We announce that the members of the Advisory 
Board will meet in Seattle, Washington, at the Washing- 
ton Athletic Club, on Tuesday, September 7, at 12:15 
o'clock, for luncheon and conference following. The 
question of a convocation of such members of the Ad- 
visory Board as can be in Washington, D. C., during the 
week of the meeting of the Board of Governors and the 
American Law Institute, is held in abeyance. Members 
of our Association should be grateful, as is the Board of 
Editors, for the invaluable service which members of the 
representative Advisory Board render as to questions of 
Journat policy which are submitted to them for opinion 
and suggestions. Members of the Board in a particular 
State or area are also asked from time to time for as- 
sistance or advice as to material of particular interest in 
that State or area. 

* . * * * 

To what extent do lawyers participate nowadays, as 
counsel or as arbitrators, in arbitration proceedings? 
At the meeting of the Association of the Bar of the City 
of New York, John T. McGovern, Chairman of its Com- 
mittee on Arbitration, gave the results of considerable 
research, principally among the case files of the Ameri- 
can Arbitration Association. More than 27,000 cases 
were checked. For the year ended December 31, 1926, 
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the parties to 36 per cent of the arbitrations were repre- 
sented by lawyers. By 1938 the percentage had gone up 
to 70 per cent. In commercial arbitrations, there was 
lawyer participation in 80 per cent of the cases in 1942 
and in 82 per cent in 1946. In labor arbitrations, the 
parties were represented by counsel in 84 per cent of 
the cases in 1942, in 91.7 per cent in 1945, and in 91.6 
per cent in 1947. In commercial cases in New York, 
where specialists in the particular trade or business are 
often chosen as two of the panel, 21 per cent of the 
arbitrators are lawyers; in labor cases, 61 per cent of 
the arbitrators are lawyers. Many of the trade and in- 
dustry arbitration agreements have eliminated their 
one-time provisions against the representation of parties 
by counsel. 


The February issue of the Journal of the American 
Judicature Socizty (Vol. 31—No. 5) declares that next 
September 15 tne people of New Jersey “will exchange 


. ’ . f , 
America’s worst Court system for the best”, and that 


in adopting the State’s new Constitution, the voters of 
New Jersey “moved their State, so far as the machinery 
of justice is concerned, from the foot to the head of the 
class”. So far as this department is concerned, we do 
not go along with either hyperbole, highly as we regard 
what was accomplished in New Jersey. With all defer- 
ence to others’ opinions, we still look on New Jersey’s 
historic judiciary system as by no means “worst”; on 
the contrary, its veneration for law, precedent, and the 
substance of justice would have lead us to put New Jer- 
sey in the top one-fourth among the States. That it will 
be still better, under the leadership of Chief Justice 
Arthur T. 
for its Courts, we have no doubt. This should inspire the 


Vanderbilt and the new rules he is drafting 


great challenge, to all States: ‘““The better or best can 
be further improved”—it can be done! The Journal of 
the Society usefully devotes much of its February issue 
to more of pragmatic material, as to the steps in the New 
Jersey triumph, than we can find space for in ou 
columns. 


Lawyer-veterans and “white-collar” folks are not the 
only ones who find themselves in desperate straits be- 
cause of housing shortages. Even Courts share their 
plight. In the January issue of the Los Angeles Bai 
Bulletin, Presiding Judge Ray Brockman of the Muni- 
cipal Court writes on “The Hobgoblin of Scattered 
Courts”, and starts with this plaint: 

Oh where, oh where 

Has the Municipal Court gone? 

We must find it to earn our fee. 

With a judge perched here 

And a judge perched there, 

We cain’t figger out whar she be. 

The Superior Court in Los Angeles has a similar 
housing problem, as is attested by Judge Samuel R. 
Blake’s article in the same issue. If all this is true in 
expansive Los Angeles, what can be the situation as to 
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housing and repair for courtrooms in more restricted 
communities? 
* * * * * 

The alertness of our readers in all parts of the coun 
try often has consequences. In our January issue, wi 
published at page | the text of proposed constitutional 
amendments recommended to the House of Delegates 
by the Association of the Bar of the City of New York. 
One of these provided that “the Chief Justice of the 
United States and each Associate Justice of the Supreme 
Court shall retire at the end of the term of the Court 
during which he shall attain the age of seventy-five 
years”. Levin Smith, of Parkersburg, West Virginia, 
wrote to the JOURNAL: “What if he becomes 75 years 
old at a time which is not within a term of the Court?” 
The Chairman of the New York Committee found that 
the point was well taken. So, when the House of Dele- 
gates on February 24 endorsed the proposed amend- 
ments as reported elsewhere in this issue, the Chairman 
of the Committee on the Judiciary asked that this be 
done on the basis of a change in wording to meet the 
point made by Mr. Smith. 


* * * * * 


Some members of the House of Delegates were con 
siderably surprised to hear, on February 23, an argu- 
ment advanced in a debate, to the following effect: 
“At the time we were elected as delegates by our State 
Associations or by American Bar Association members 
in our States, the question now being debated had not 
been actively discussed by the Bar or people; and we 
received no instructions from our members on the sub- 
ject. So we have no business voting on such a question”. 
This challenge of the basic principle of representative 
government was not sustained by the House. The ob 
vious consideration is that all members of the House 
of Delegates are chosen to exercise their best judgment 
on whatever matters come before the House. When Bai 
Associations or individual members within their con- 
stituency wish to express views to their delegates, they 
do so; but the principle of delegated representation and 
responsibility is maintained. The first review in “Books 
for Lawvers” in this issue is pertinent to the particulan 
subject and to broader issues. 

* * * * * 

A very different view of Howard Whitman’s article 
in the February Woman’s Home Companion and that 
magazine’s far-flung, full-page advertisement of “Black 
Robes”, from that taken by the New York State Bar 
Association and many others (34 A.B.A.J. 175; March, 
1948) is given in the February issue of the Journal of 
the American Judicature Society (Vol. 31—No. 5; page 
132). Recognizing the force of Mr. Whitman’s report 
that he found, throughout the country, along with the 
wise and learned judges, ‘‘a shocking—almost unbeliev- 
able—number of incompetents, idlers, tyrants, political 
hacks, knaves and bunglers”, and accepting Mr. Whit- 
man’s statement (now challenged in some details) that 
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: a tour of the country to investigate reports of low- 
ade judicial service, he found on the bench men who 
gularly sleep in Court during trials, alcoholics who 
ive to be escorted to their homes by Court attendants, 
ental incompetents in worse shape than some of those 
iey commit to asylums, judicial tyrants to whom the 
y»wer of the bench is an outlet for sadistic impulses, 
judges so old or ignorant of the law that they are de- 
ndent upon their secretaries or their colleagues to 
rite their opinions, and others so indifferent that they 
\ink nothing of leaving the courtroom in the midst of 
| trial to smoke a cigarette, the straight-thinking Jour- 
i! of judiciary reform says that 
Those of us who are interested in elevating the Courts 
and the administration of justice in public esteem will 
not shrink from facing facts, no matter how unpleasant, that 
have a bearing on the right of the judiciary to the people’s 
respect, but at the same time, to preserve our sense of 
proportion, we must bear in mind that the same sort of 
article could be written about clergymen, congressmen or 
any other group of public servants. Any robe will look 
shabby when its seamy side is exposed to view. 


* * * * * 


Che Journal of the Judicature Society reminds us of 
the fact, overlooked in our March article, that Mr. 
\Vhitman recently wrote for the same national maga- 
‘ine an article on “Disease a la Carte”, which exposed 
unsanitary conditions in restaurant kitchens. Repub- 
lished in the Reader’s Digest, innumerable local cam- 
paigns to clean up dirty public-service kitchens resulted, 
and many lives were saved. “The impact of ‘Behind the 
Black Robes’ is bound to be tremendous,” the Journal 
lrankly recognizes, “whether or not it makes the Read- 
er’s Digest, as it is very apt to do, and the bench and 
Bar in every part of the country may well reflect upon 
what should be said or done about it.” 


* * * * * 


We still think that the admonitions of our March 
irticle (page 175) that advocacy of the “Missouri Plan” 
need and should not indict our judiciary system, was 
ind is sound; but the Journal of the Judicature Society 
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takes the most positive stand that 

It is our suggestion that in every community in the land 
the public relations committee of the local Bar assume 
responsibility for seeing that the publication of this article 
is seized upon as the occasion for addresses on the radio 
and before local audiences and for articles and editorials 
in the local press commenting on the local judiciary. These 
speeches and articles may be highly laudatory and yet give 
the occupants of the bench no more than their just due. 
At the same time, no better occasion can be found for 
pointing out the occupational hazards to which judges are 
subjected by the elective method of selection, and in the 
numerous States where judicial selection reform campaigns 
are in progress, Bar committees can, without being in the 
least unfair to their judges, take advantage of the article 
to add momentum to their cause. 


* * * * * 


There was stalwart doctrine on a number of contro- 
versial subjects in the talk which President Charles Sey- 
mour of Yale University gave on February 23, the uni- 
versity’s 31st alumni day. In discussing plans for meet- 
ing the needs, he said that “It seems to me that we 
should imperil the independence of the university if 
we accepted the policy of seeking Federal or state funds 


in any way to meet current expenses. If we once put 


ourselves in the position of dependence upon govern- 
ment financial assistance, our freedom is lost’. Of 
course, so bold a position can be taken only by an in- 
stitution which is heavily endowed, but the principle 
declared as to federal aid has significance. Next he de- 
clared that “You cannot legislate a spirit of tolerance 
through an anti-discrimination bill any better than you 
could legislate sobriety through a constitutional amend- 
ment”. Finally, he expressed the opinion that to in- 
crease greatly the number of college students would 
endanger the quality of the whole educational fabric. 
“We ought to improve the quality of the education we 
give before we try to expand it”, he said. “If such sums 
of money [$2,000,000,000 has been suggested by Presi- 
dent Truman’s Committee on Educational Needs] are 
to be available let us first put them in our public 
schools, where the need for more and better teachers 
is crying to Heaven”. 


MANUSCRIPTS FOR THE JOURNAL 

® The Journal is glad to receive from Association members any manuscript, material, or suggestions of items, for 
consideration for publication. Preponderantly, our columns are filled with articles planned and solicited by members 
of the Board of Editors or Advisory Board or written by them; but each issue contains articles selected from those 
submitted to us by others. With our limited space, we can publish only a few of those submitted; but every article 
we receive is considered carefully by members of the Board of Editors unless for some reason it is plainly unsuited 
for our publication. Articles in excess of 3000 words including footnotes cannot ordinarily be considered; exceptions 
are sometimes made as to solicited contributions. ‘Letters to the Editors’ of not more than 250 or 300 words on 
topics of interest to the professions are especially welcomed. The facts stated and views expressed in any article 
identified with an individual author are upon his responsibility. 

As the work of the Board of Editors is carried on by men who are widely separated in distance and busy in 
their own professional pursuits, time often elapses before a decision can be made as to whether a proffered article 
is acceptable and space can be made available for it. We cannot assure that submitted manuscripts not accepted 
will be returned, although that may usually be done. 
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In the afternoon addressin 
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ton. 
Joint dinner of the Seattle Bar 
Association and Seattle Medical 





TAPPAN GREGORY 








® The submission of the following October 17, Las Cruces, New 


Mexico. Society. 
January 9, 1948, Wilkes-Barre, 


Pennsylvania. 


notes is by request. 
I spoke at two meetings with the Annual meeting of the State 
approval of the President before the Bar of New Mexico. 


Annual Meeting at Cleveland. Dinner in connection with 


August 8, 1947, Birmingham, 


Alabama. 


Before the Civitan Club at 
lunch. 

At dinner in connection with 
the annual meeting of the Ala- 
bama State Bar. 

September 12, Santa Cruz, Cali- 


fornia. 


Annual meeting of State Bar 
of California. Participation as 
member of panel on Legal Edu- 
cation. 

September 30, New York City. 

Conference on the Citizen’s 
Participation in Public Affairs 
under the joint auspices of the 
American Bar Association, the 
American Political Science Asso- 
ciation and the School of Law of 
New York University. 

October 4, St. Louis, Missouri. 

Annual meeting of the Mis- 
sourl Bar. 

October 13, Chicago, Illinois. 

Morning, address of welcome 
at Trafic Court Judges’ and 
Prosecutors’ Conference held at 
Northwestern University School 
of Law. 

Lunch, presided at joint mect- 
ing of the Chicago Bar Associa- 
tion and the American Bar As- 
sociation Section of Corporation, 
Banking and Mercantile Law. 
October 14, Chicago, Illinois. 

Lunch, at Chicago Bar Asso- 
ciation, of Traffic Court Judges 
and Prosecutors. 
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October 20, New York City. 
Address of welcome, Interna- 

tional Bar Association. 

October 21, New Haven, Con- 


cticut. 


Dinner in connection with the 
annual meeting of the State Bai 
Association of Connecticut. 
October 22, New Haven, Con- 


cticut. 


Before the Kiwanis Club at 
lunch. 

Before the New Haven Coun- 
ty Bar Association after dinner. 
November 6, Chicago, Illinois. 

Conveying greetings from 
American Bar Association at 
dinner of Mid-Continent Trust 
Conference of the Trust Divi- 
sion of the American Bankers 
Assoc’ ition. 

November 7, Chicago, Illinois 

Joint dinner of Chicago Bar 
Association and Illinois State 
Bar Association to the Supreme 
Court of Illinois. 

November 20,Omaha, Nebraska. 

In the afternoon, speech to 
the Nebraska State Bar Associa- 
tion. 

Dinner in connection with the 
annual meeting of that Associa- 
tion. 

November 25, Piqua, Ohio. 

Dinner of the Miami County 
Bar Association tendered to 
November 26, Columbus, Ohio. 
“Nineteenth Century Lawyers”. 

Lunch, Columbus Bar Asso- 
ciation. 


Mid-winter meeting of Pennsy] 

vania Bar Association. 

January 16, Oklahoma City, 
Oklahoma. 

Lunch of Chamber of Com 
merce Friday Forum, partici- 
pated in by Oklahoma County 
Bar Association in connection 
with its Legal Institute. 

Dinner of Oklahoma County 
and Oklahoma Bar Association. 
January 17, Tulsa, Oklahoma. 

Dinner of Tulsa County Ba 
Association. 

January 24, New York City. 

In the afternoon, speech to 
New York State Bar Association 
at its annual meeting. 

January 31, Baltimore, Mary 
land. 

Dinner in connection with 
Mid-winter meeting of Mary 
land State Bar Association 
February 6, Manchester, New 

Hampshire. 

Dinner in connection with 
Mid-winter meeting of the Bat 
Association of the State of New 
Hampshire. 

February 11, New York City. 

In the morning, speech to th 
Trust Division of the American 
Bankers Association at its Mid 
winter Trust Conference. 
March 9, Washington, D. C. 

Speech after dinner at meet 
ing of the District of Columbia 
Bar Association to celebrate Bar 
American Bar Night. 
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/News 


Richard M. 
NIXON 


® \ lawyer who has lately been 
ich in the news and has conducted 
limself capably, according to general 
impression, in one of the most con- 
troversial and difficult of legislative 
positions, is the 35-year-old new- 
comer to Congress from the 12th 
California District, which includes a 
part of Los Angeles County. As a 
member of the House Committee on 
Un-American Activities and as Chair- 
man of its Sub-committee charged 
ith the difficult task of considering 
id drafting legislation to curb 
Communism and Communists (see 
A.B.A.J. 193; March, 1948), he 
lias gone about his work in a quiet, 
sensational way that reflects the 
habit of the trained lawyer. 
N1ixon was born in California and 
as in 1934 an honor graduate of 
\Vhittier College in his native State 
nd home town of Whittier, and of 
he Duke University Law School in 
937. During World War II he 
rved more than three years with 
he Navy and saw considerable com- 
sat service in the South Pacific. 
Vhile still in the service Nixon de- 
ermined, in response to a request 


made by a district-wide committee 
of citizens, determined to make the 
race for election to Congress against 
long-entrenched “Jerry” Voorhis. He 
won easily the Republican nomina- 
tion to the office. He then chal- 
lenged Voorhis to a series of debates 
throughout the district. These plat- 
form meetings of the two antagonists, 
both able speakers, stirred interest 
to the point where the 1600 seat San 
Gabriel Mission Playhouse, in which 
the last of the series of debates was 
held shortly before the November 
1946 election, was not large enough 
to accomodate all who sought ad- 
mittance. Although he carried the 
fight to his opponent sponsored by 
such elements as the PAC, the odds 
were recognized to be against his 
election. N1xon had trailed Voorhis 
in total primary votes cast by more 
than 7000. When the votes were 
counted, his forthright stand on con- 
troversial issues had brought him a 
winning margin of 15,594 votes, a 
greater majority than that achieved 
by any of California’s other six new 
members of the House. Perhaps as 
a consequence he was the only new 
member of California’s 23-man deie- 
gation to receive two Committee ap- 
pointments — Education-Labor and 
Un-American Activities. 

As a member of the House Com- 
mittee on Education and Labor, he 
played a considerable part in draft- 
ing and supporting the Taft-Hart- 
ley Labor-Management Relations 
Act of 1947. Throughout the hear- 
ings and debates on this measure, 
he was regarded as advocating a con- 
sistently ‘middle-of-the-road” ap- 
proach which would not discrimi- 
nate against individual workers but 
which would serve the best interests 
of the general public as well as those 
of both management and organized 
labor. He took a leading part in the 
Committee’s interrogation of such 
labor leaders as John L. Lewis, James 
C. Petrillo and William Green, seek- 
ing with persistence to elicit their 
aid and cooperation in the Commit- 
tee’s business rather than their an- 


tagonism. 


As a member of the Un-American 
Activities Committee, he has devoted 
himself to tasks of exposing subver- 
sive activities and individuals in this 
country, at the same time steadfastly 
insisting that the right of individuals 
to protection from persecution be 
recognized, He distinguished sharp- 
ly between the true liberal and the 
subversive, recognizing the former 
as a contributor to democratic prog- 
ress and the latter as an enemy of 
the United States. As chairman of a 
sub-committee, he conducted the 
hearing involving the Communist 
agent, Leon Josephson, which ulti- 
mately led to the latter’s conviction 
on a contempt indictment in the 
United States District Court. As 
chairman of another sub-committee, 
he is currently engaged in the diffi- 
cult task of drafting legislation for 
Congress to approve which will effec- 
tively curb the activities of foreign 
agents in the United States and make 
them liable to punishment they are 
now able to evade through the pro- 
tection afforded them by the laws 
of the nation they seek to destroy. 
In this study of effective legislation, 
he has sought and obtained the views 
of spokesmen for our Association 
and other Bar organizations (34 
A.B.A.J. 193; March, 1948) . 

As a member of the select Com- 
mittee on Foreign Aid, commonly 
known as the Herter Committee, he 
made last year an extensive study 
of European economic conditions. 
Named to the sub-committee which 
specialized in a study of Italy, Greece, 
and Trieste, he departed from the 
supposed procedure by interviewing 
on his own initiative numbers of 
business men, labor leaders, workers, 
farmers, and opposition political 
leaders, including Communists. He 
was thus able to form a picture of 
conditions which was uncolored by 
what was told him by government 
officials, and he had the opportuni- 
ty to hear directly from the people 
their economic and political opin- 
ions. Back in the United States he 
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took on a strenuous schedule of pub- 
lic meetings and radio addresses, to 
tell the people his observations and 
findings in Europe, seeking thereby 
to develop informed public opinion 
in support of a realistic program and 
to counteract isolationism, apathy 
and Communist opposition to Ameri- 
can aid for European recovery. 

\ll things considered, it is hardly 
surprising that this hard-working, 
hard-hitting young lawyer, was cho- 
last the United 
States Junior Chamber of Commerce 


sen January by 
as one of the ten outstanding young 
men of the whole country. 

Intermittently, he still practices 
law in the attractive little city of 
Whittier, as a member of the firm of 
Bowley, Knoop and Nixon; but he 
seems likely to be kept busy in other 
pursuits for awhile. 


Charles F. 
WENNERSTRUM 


® The Chief Justice of the Supreme 
Court of Iowa, member of our Asso 
ciation since 1922, who was appoint 
ed by President Truman as a mem 
ber of one of the important tribunals 
to try Nazi war criminals (see 3: 
\.B.A.]. 607; June, 1947) was back 


in the news in late February and 


) 
) 


early March because of his outspoken 
comments on the trials or the man- 
ner in which cases were prosecuted 
After the Court over which he had 
Burke, ol 
(Detroit) , former 


presided, with George J. 
the Michigan Bai 
ly general counsel for the OPA, and 
Edward F. Carter, Justice of the Su 
preme Court of Nebraska, membe1 
of our Association since 1928, as his 


associates, had convicted and sen- 
tenced nine German commanders of 
high rank and acquitted two, the 


lowa jurist issued a scathing blast in 
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which he was reported to have said, 
among other things 
The victor in any war is not the best 
judge of the war crime guilt. Try as 
you will it is impossible to convey to 
the defense, their counsel, and thei 
people that the Court is trying to 
represent all mankind rather than the 
country which appointed its members. 
What I have said of the nationalist 
character of the tribunals applies to 
the prosecution. The high ideals an 
nounced as the motives for creating 
these tribunals have not been evident. 
Ihe prosecution has failed to main 
tain objectivity aloof from vindictive 
ness, aloof from personal ambitions 
for convictions. It has failed to strive 
solely to lay down precedents which 
might help the world to avoid future 
wars, to codify 
duct of governments 
the future. 


the rules for the con 


and armies in 
The lack of appeals leaves me with 

a feeling that justice has been denied. 
The story further quoted Judge 
WENNERSTRUM as having told friends 
before he left Germany that “if I had 
known months what I 


seven ago 


know today, I would never have 
come here”’. 

Brigadier-General Telford Taylor, 
chief American prosecutor, made a 
vigorous reply, in which he said that 
Judge WENNERSTRUM’S blast was “‘sub- 
versive of the interests and policies 
of the United States’, and added in 
part: 
that the trials are 
teaching Germans only that they lost 


Your statement 
the war to tough conquerors would 
be laughable if its consequences were 
not so likely to be deplorable. 

Your tribunal, thanks to the 
wisdom, patience and judicial de 
tachment of your colleagues, accorded 
the defendants a 


own 


trial which can be 
an outstanding, sadly needed lesson 
to the Germans. One great obstacle to 
your trial’s this beneficent 
effect is the wanton, reckless nonsense 
which 


uttering. 


having 


you yourself are quoted as 

Army and prosecution tactics, con- 
demned by the Iowa jurist as con- 
trary to American concepts of fain 
play, were reported to have been 
later by the 
which Judge Hu C. Anderson, of 
Tennessee, (34 A.B.A.J. 136; Feb- 
1948) and Robert F. Ma- 
guire, of Oregon and our House of 
Delegates (34 A.B.A.J. 42; January, 
1948) are members. 


criticized tribunal of 


ruary, 


James C. 


SHANNON 


®" The death on March 7 of Dr. 
James L. McConaughy, the rugged 
scholar-in-politics who was Governot 
of Connecticut, elevated as his suc- 


cessor an experienced 5l-year old 


lawyer who was serving as the Repub- 


lican Lieutenant-Governor, James 
The 


deceased Governor had been trained 


C. Shannon, of Bridgeport. 


for public administration by his 
service as President of Knox College 
in Illinois and Wesleyan University 
His successor is 
qualified by experience in the trial 


in Connecticut. 


of cases, principally as counsel for 
labor organizations in the AFL. 
Governor SHANNON was born in 
and from 
Georgetown University in 1918, after 


Connecticut graduated 
which he served as a cadet flier in 
World War I. 
in Bridgeport 


His family has been 
109 
grandfather, Daniel Shannon, played 


for years; his 
baseball on John ‘T. McGraw’s New 
York Giants. On being graduated 
from the Yale Law School in 1921, 
the future Governor established his 
law practice in Bridgeport. He served 
as a prosecutor and as a local judge 
He was active in labor litigation as 
well as in Republican politics. For 
several years he had been chief coun 
sel for the AFL in Connecticut. 

For two years Governor SHANNON 
will fulfill the 
made notable by the men who have 


duties of an _ office 
held it, such as Simeon E. Baldwin, 
one of the founders: of our Associa- 
tion, its President in 1890-91, long 
the Chief Justice of the State as well 
as its Governor, strongly favored for 
the presidency of the United States 
on at least two occasions; Dean Wil- 
bur L. Cross, exemplar of the classic 
scholar in politics; Raymond E. Bald- 
win, Senator of the United States, 
member of since 


our Association 


1928; and now Dr. McConaughy. It 
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, the last-named who said, as Lieu- 
1939 while on 


ve of absence from Wesleyan, that 


ant-Governor in 


th all the temptations that beset 
politics is still, I think, the noblest 
eer that a man can choose’. This 
lliant educator did contemn o1 
id aloof from the “professional” 
liticians, whom he described as 
“decent, hardworking, cheerful, 
liant, knockabout politicians, 
\ose mysterious business it is to 
anage our affairs by breaking one 
nother’s heads”. American lawyers 
this crisis could well take a leaf 
im the Connecticut book. 


J. Ollie 
EDMUNDS 


hinger-Woodward Studio 


® A practicing lawyer in Jackson- 
ville, Florida, the past thirty years, 
a member of our Association since 
1945, has become the President of 
john B. Stetson University at De- 
|.and, Florida, and is said to be the 
first alumnus of a Florida institu- 
tion of higher learning to return as 
ity chief executive. 

EpMuUNDs entered the university 
it the age of seventeen after having 
done his high school work in a 
YMCA night school. Within seven 

ars he received his A.B., A.M., and 
|.L.B. degrees, having worked his 
way through. During his junior year 
in law school he was admitted to the 
Florida Bar, and began the practice 
of law with the DeLand firm headed 
by Carey D. Landis, later Attorney 
General of Florida, and Bert Fish, 
ater United States 
gypt. Before receiving his degree, 


Minister to 


.pMUNDs had appeared several times 
efore the State Supreme Court. 
Governor Doyle Carlton appoint- 


ed EpMunps County Judge of Duval 
County at the age of twenty-seven; 
he was the youngest person ever to 
serve in that office. Three times he 
was re-elected, twice without oppo- 
sition. In 1944 he resigned from the 
bench, and was defeated for the 
States 
Claude Pepper. 


United Senate by Senator 

Stetson’s law school is said to be 
the oldest in the State; its graduates 
are admitted to the State Bar with- 
out examination. President EDMUNDs 
has already entered the fight against 
legislation which would deny tax- 
free status to institutions which do 
not conform to views or require- 
ments embodied in such legislation. 
“Coercive legislation” to impose the 
will of propaganda groups on pri- 
vate and church-afhliated universi- 
ties is described by him as a part of 
“a conflict between two world phi- 
losophies—one Christian, the othe1 


yagan”’. 
pag 


Henry S. 
DRINKER 


® The Chairman of one of our As- 
sociation’s historic Committees came 
conspicuously into the news on 
March 

Gregory 


10 when President ‘Tappan 
announced that any in- 
quiry by the Association into the 
conduct of the various lawyers who 
are reported to have had a hand in 
bringing about the dismissal of a 
federal indictment against four Al Ca- 
pone gangsters, the settlement for 
$128,000 of their $670,000 income tax 
deficiency, and their release by the 
federal Parole Board from ten-year 
sentences after serving three-and-one- 
half years, would have to be con- 
ducted by the Committee on Profes- 
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sional Ethics and Grievances, of 
which Henry S. Drinker, of Phila- 
delphia, has been Chairman since 
1944. 

Ihe demand for such an investi- 
gation by our Association came from 
Congressman Fred E. Busbey, Chi- 
Republican 


1943, a leader in the House Commit- 


cago legislator since 
tee which has been investigating the 
success of the lawyers in their re- 
puted dealings with the federal gov- 
ernment in behalf of the convicted 
gangsters, 

The powers and duties of Mr. 
DRINKER’S Committee relate ordinar- 
ily to investigations of the profes- 
sional conduct of members of our 
while State and local 
Bar Associations act as to disbarment 


Association 


proceedings in their jurisdictions. 
Neither of the lawyers named by 
Congressman Busbey are members 
of our Association. It has been a 
tradition of the Committee on Pro- 
fessional Ethics and Grievances that 
it is a quasi-judicial body and that 
in the absence of a complaint on 
charge it acts only upon its own 
initiative. 

Mr. DRINKER is a native of Phila- 
delphia, born there in 1880, edu- 
cated at Haverford College and at 
Harvard Law School and the Uni- 
versity of Pennsylvania Law School. 
Admitted to the Bar of his State in 
1904, he has been engaged in the 
general practice of law since that 
time, and since 1932 has been the 
Drinker, Biddle 
and Reath. In politics he is a Re- 


senior member of 


publican, He has been a member of 
our Association since 1913 and has 
served considerably in the House of 
Delegates. 

His distinguished avocation is 
music; he holds the degree of Mus. 
Dr. from the University of Pennsyl- 
vania. He has written extensively on 
legal and musical subjects, and is the 
author of The Chamber Music of 
(1933) and of 
Bach Chorale and Cantata Texts in 
English (1942). 


Johannes Brahms 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn - Editor-in-Charge 








The Second Year of United Nations Legislation 


® In April of 1947 (33 A.B.A.J. 381) we published in this department an illuminating 
summary and review of “The First Year of United Nations Legislation”. We looked 


on this as starting a series which would be an informative and valuable feature of 


the Journal from year to year. Accordingly, we are privileged to present below Dr. 


Sohn's report and review of “The Second Year of United Nations’. Under his editor- 


ship, it has been the dim of the department to give information objectively, non- 


controversially and expertly. The second annual review reveals the subject-matter 


to be of greatly enhanced importance, in our country and the world. 


W.LR. 





® Some fifty multipartite agreements 
were concluded in 1947. In addi- 
tion, some twenty agreements were 
concluded by international organiza- 
tions, either with other international 
organizations or with a state or a 
group of states. 

Most international instruments do 
not enter into force upon their sig- 
nature by the countries concerned 
or their adoption by the competent 
international organ. Ordinarily, 
they require ratification in accord- 
ance with constitutional processes of 
states which are parties to them, and 
in most countries of the world such 
a ratification cannot be deposited 
by the head of state 
prior consent of a legislative body. 
While this procedure is seldom dis- 
pensed with in case of basic treaties, 


without the 


a different attitude prevails with 
respect to amendments to these basic 
instruments. The conventions of the 
Universal Postal Union have pro- 
vided since 1878 that certain of their 
provisions may be amended in the 
interval between the Congresses of 
the Union by a two-thirds vote of the 
parties to the convention to be 
amended, and amendments thus ap- 
proved are binding on all the parties 
The Constitu- 
tion of the Food and Agriculture 
Organization of the United Nations, 


to that convention. 
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of October 16, 1945, provides that 
amendments which do not involve 
new obligations for Member nations 
“shall take effect on adoption by the 
Conference by a vote concurred in 
by a two-thirds majority of all the 
members of the Conference”. In 
pursuance of this provision, the FAO 
Conference approved on September 
11, 1947, an important amendment 
revising the structure of the Organi- 
zation and establishing the World 
Food Council. This instrument of 
amendment constitutes the nearest 
approach to true international legis- 
lation among the documents of 1947. 

The importance of such a provi- 
sion is illustrated by the difficulties 
encountered by the International 
Civil Aviation Organization with 
respect to obtaining the ratifications 
necessary for the coming into force 
of the amendment of May 27, 1947, 
which would enable it to expel 
Spain. This led the Aviation Or- 
ganization to the preparation of a re- 
vision of the old-fashioned amend- 
ment clause in its basic convention, 
and it is hoped that the next Assem- 
bly will approve a clause similar to 
that contained in the Constitution 
of the Food and Agriculture Or- 
ganization. 

Another sample of international 
legislation in the strict sense of that 


word is presented by the Trusteeship 
Agreement for the Territory of Nau 
ru, presented to the United Nations 
by the Governments of Australia, 
New Zealand, and the United King 
dom, and approved by the General 
Assembly on November 1, 1947. 
While the trusteeship agreements 
discussed in this column in April of 
1947 (33 A.B.A.J. 381) provided foi 
administration by a single state, this 
one envisages joint administration 
by three states, although in fact Aus- 
tralia will administer the territory 
in the name of all. 

The Trusteeship Agreement des- 
ignating the United States as the ad- 
ministering authority for the Terri- 
tory of the Pacific Islands was sub- 
mitted to the Security Council, and 
not to the General Assembly, be- 
cause of the strategic character of 
that area. This Agreement did not 
come into force upon the approval 
by the Security Council on April 2, 
1947, but had to be approved also 
“by the Government of the United 
States after due constitutional proc- 
ess”. This formality was fulfilled 
on July 18, 1947, by means of Presi- 
dential approval authorized by a 
Joint Resolution passed by the Con- 
gress on July 14. 

Pending Conventions on Privileges 

and Immunities of United Nations 

Only one convention and two proto- 
cols were approved last year by the 
General Assembly of the United Na- 
On November 21, 1947, it 
adopted a Convention on the Privi- 
leges and Immunities of Specialized 
Agencies, and proposed it “for ac- 
ceptance by the Specialized Agencies 
and for accession by all Members of 
the United Nations and by any State 
Member of a Specialized Agency”. 
This convention supplements the 
Convention on Privileges and Im- 
munities of the United Nations, 
which was adopted on February 13, 
1946, and has been ratified by four- 
teen states. The United States Sen- 
ate approved that convention on July 
17, 1947, and it now awaits action 


tions. 
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the House of Representatives. 
oth conventions are deemed to 
stitute a much-needed codifica- 
1 of the law of international im- 
nities; they assure proper status to 
rnational organizations. They 
e introduced also a new idea with 
pect to the pacific settlement of 
rnational disputes. They provide 
only that in a case of a difference 
ween a Member and the United 
tions or a specialized agency, a re- 
st shall be made for an advisory 
nion of the World Court, but also 
lat “the opinion given by the Court 
hall be accepted as decisive by the 
An international organiza- 
n can thus obtain an opinion 
ich will be as binding as a judg- 
nt rendered in contentious pro- 
ccedings. A further step has been 


ties”’. 


taken towards the recognition of the 

ternational legal personality of in- 
icrnational organizations and_ to- 
wards granting them equal protec- 
ion by international Courts. 


Agreements as to Immunities in 
Countries Where Meetings Are Held 


Special agreements on immunities 
are being concluded by the United 
Nations with governments of the 
countries in which the headquarters 
ind main offices of the Organization 
ire situated. Such an agreement was 
concluded, for instance, with the 
United States on June 26, 1947. 
lhis entered into force on November 
21, 1947, after its approval by the 
United States Congress and by the 
General Assembly. An Agreement 
with the Swiss Government with re- 
spect to the “Ariana Site”, on which 
is situated the Geneva office of the 
United Nations, as well as an inter- 
n arrangement on the privileges 
ind immunities of the United Na- 
tions in Switzerland, were concluded 
m July 1, 1946, and were approved 
»y the General Assembly on Decem- 
ber 14, 1946. An Agreement with 
respect to the privileges and immu- 
‘ities of the International Court of 
Justice was concluded with the Neth- 
rlands Government on June 26, 
1946, and was approved by the Gen- 
‘ral Assembly on December 11, 1946, 
with additional recommendations on 


the subject. 

A protocol transferring to the 
United Nations certain functions ex- 
ercised by the League of Nations 
under the international conventions 
of 1921 and 1933 on traffic in women 
and children, and a protocol trans- 
ferring functions under the Conven- 
tion of 1923 on traffic in obscene 
publications, were approved by the 
General Assembly on October 20, 
1947, and were signed by a number 
of states on November 12. 

When a conference is being held 
outside of the headquarters of the 
United Nations, it often becomes 
necessary to conclude a special agree- 
ment with respect to the servicing of 
such a conference. Such an agree- 
ment was concluded, for instance, by 
the United Nations with Cuba on 
October 30, 1947, with respect to the 
Conference on Trade and Employ- 
ment. Sometimes, such agreements 
are made between various interna- 
tional organizations. A typical case 
is that of the agreements concluded 
by the United Nations and the 
League of Nations with the United 
Nations Relief and Rehabilitation 
Administration on July 19 and Au- 
gust 26, 1946, and on July 10, 1947. 


International Legislation by 
Inter-Organizational Agreements 


An international organization which 
goes out of existence is usually faced 
with the necessity of transferring 
some of its assets and activities to 
other organizations. Some assets of 
the League of Nations were trans- 
ferred to the United Nations by the 
agreements and protocols of July 19 
and 31, 1946; four special funds were 
transferred by protocols of June 27, 
April 11 and April 14, 1947. An 
agreement on the transfer of dis- 
placed persons operations from the 
United Nations Relief and Rehabili- 
tation Administration to the Pre- 
paratory Commission of the Interna- 
tional Refugee Organization was 
signed on June 29, 1947. 

Among other inter-organizational 
agreements concluded in 1947, one 
may mention the protocols of Feb- 
ruary 3, which put into force pre- 
vious agreements between the United 


20 


Development of International Law quae 


Nations, on one hand, and the Food 
and Agriculture Organization and 
the United Nations Educational, 
Scientific and Cultural Organization, 
on the other hand. An agreement 
on cooperation between the Food and 
Agriculture Organization and the 
International Labor Organization 
was finally approved in September, 
1947. On November 15, 1947, the 
General Assembly gave its approval 
to agreements between the United 
Nations and the Universal Postal 
Union, the International Telecom- 
munication Union, the International 
Monetary Fund and the Internation- 
al Bank for Reconstruction and De- 
velopment. Only the first of these 
four agreements follows closely the 
standard form used in the agreements 
concluded with other specialized 
agencies in 1946. The United Na- 
tions’ control over the Postal Union 
is much weaker; the Bank and Fund 
succeeded in obtaining almost com- 
plete freedom from United Nations 
interference. 

Four loan agreements were con- 
cluded by the International Bank in 
1947: with France, the Netherlands, 
Denmark and Luxemburg. Agree- 
ments on immigration were signed 
by Venezuela and the Inter-Govern- 
mental Committee on Refugees on 
February 21, 1947, and by Australia 
and the International Refugee Or- 
ganization on July 22, 1947. Nego- 
tiations with several other countries 
were in progress at the end of the 
year. 


1947 Emphasis on the Establishment 
of Regional Machinery 


While the year 1946 witnessed the 
creation of the functional commis- 
sions of the United Nations to deal 
with economic, fiscal, and social 
problems, human rights, statistics, 
and transport and communications 
(see 33 A.B.A.J. 381; April, 1947), 
in 1947 attention was focused on the 
establishment of regional machinery. 
An Economic Commission for Eu- 
rope and an Economic Commission 
for Asia and the Far East were cre- 
ated by the Economic and Social 
Council in March of 1947, and have 
already held their organizational 
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Economic Commis- 


An 
sion for Latin America will be estab- 


meetings, 


lished early in 1948, and the need 
for an Economic Commission for the 
Near East is being investigated. An 
important step towards the imple- 
the the 
United Nations by means of regional 


mentation of Charter of 
agreements was taken when the Inter- 
American Treaty of Reciprocal As- 
sistance under Article 51 of the Char- 
ter was signed at Rio de Janeiro on 
September 2, 1947. (For text see 33 
\.B.A.J. 1058; October, 1947; for 
approval by the House of Delegates, 
A.B.A.J 1090; 
1947). Further steps in that direc- 


see’ “95 November, 
tion are going to be taken at Bogota 
in the spring of 1948. A South Pa- 
cific Commission was established at 
1947, to 


promote the economic and social ad- 


Canberra on February 6, 


vancement of the dependent peoples 
of that area. This agreement and a 
similar agreement creating a Car- 
ibbean Commission, of October 30, 
1946, favorable re- 
ception in the United States Con- 


have found a 
gress, and their early approval seems 


likely. 


Developments in the Constitutional 
Law of the United Nations 


Ihe developments in the field of the 
constitutional law of the United Na- 
tions in 1947 included the new basic 
conventions of the Universal Postal 
Union and of the International Tele- 
Union. The Postal 
Convention of July 5, 1947, created 


communication 


an “Executive and Liaison Commit 
tee” to ensure the continuity of the 
work of the Union in the interval be- 
tween Congresses. In addition to the 
main convention, seven special postal 
agreements were approved by this 
the 
binding only on states which ratify 


Congress of Union; they are 
them separately. The Telecommuni- 
cation October 2, 


1947, established an Administrative 


Convention of 


Council to “ensure the efficient co- 
ordination of the work of the Union”’ 
and to facilitate the implementation 
of the convention by the Members of 
the An International Fre- 
quency Registration Board was or- 


Union. 
ganized “to effect an orderly record- 
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ing of frequency assignments made by 
the different countries with a 
view of ensuring formal interna- 
tional recognition thereof”. The Tel- 
ecommunication Convention contains 
also a novel provision for “Associate 
Members” of the Union, without the 
right to vote in the conferences of the 
Union or to be elected to any organs 
of the Union. Any territory or group 
of territories, not fully responsible for 
the conduct of its international re- 
lations, may become an Associate 
Member, provided its application is 
sponsored by the mother-country and 
is approved by a majority of the 
Members of the Union. Two sets of 
radio regulations were also approved 
on October 2, 1947; the United States 
has not signed one of them—the ad- 
ditional radio regulations. 

On October 11, 1947, a convention 
of the World Meteorological Organi- 
zation was signed at Washington 
“with a view to coordinating, stand- 
ardizing, and improving world me- 
teorological activities and to encour- 
aging an_ efficient exchange of 
Not 
only states but also certain depend- 


meteorological information”. 


ent territories are to be members 
of this Organization. It will function 
through a Congress, an Executive 
Committee, Regional Associations, 
Technical Commissions, and a Secre- 
The Convention will come 


into force when ratified by thirty 


tariat. 
States. 


International Trade Organization and 
International Labor Organization 


(he preparatory work for an Inter- 
national Trade Organization result- 
ed in the calling together of the Con- 
ference on Trade and Employment 
at Havana, on November 21, 1947. 
A general agreement on tariffs and 
trade, and a protocol providing for 
the provisional application of that 
agreement, were signed at Geneva on 
October 30, 1947. 

The Fifth International Hydro- 
graphic Conference amended the 
statutes of the International Hydro- 
graphic Bureau in May of 1947, and 
preparations were made by the Unit- 
ed Nations for the establishment of 
an Intergovernmental Maritime Con- 


sultative Organization. 

The efficient internationa 
organization, the International La 
bor Organization, has added on Jul 
11, 1947, six new conventions to th 


most 


eighty conventions previously adopt 
ed. One of the new conventions deals 
with the important problem of labor 
inspection in industry and commerce. 
The other conventions relate to la- 
bor standards and social policy in 
non-metropolitan territories and to 
the treatment of indigenous workers. 
Together with some previous conven- 
tions on the subject, they constitute 
a veritable labor code for colonies, 
and its general adoption would bet- 
ter the working conditions of native 
laborers in many dark corners of the 
world. Forty new ratifications of the 
previous conventions brought the to- 
tal of ratifications at the end of 1947 
to 961, but the United States is a 
party to only five of these conven- 
tions. 


International Legislation Through 
the Treaties of Peace 


hough the Treaties of Peace with 
Italy, Bulgaria, Hungary, Rumania, 
and Finland of February 10, 1947, 
were concluded outside the United 
Nations, they have conferred on the 
United Nations certain additional 
powers and have created useful prece- 
dents for the future. All these treaties 
provide, for instance, that in certain 
disputes between one of the United 
Nations and a former enemy country, 
in case of disagreement as to the se- 
lection of a third arbitrator, the ap- 
pointment shall be made by the 
Secretary-General of the United Na- 
tions. In the past such appointments 
were ordinarily referred to the Presi 
dent of the World Court. 
Annex VI of the Italian 
Treaty provides that the Security 


Peace 


Council shall assure the integrity and 
independence of the Free Territory 
of Trieste, the maintenance of public 
order therein and the protection of 
the basic human rights of the in- 
habitants. The Security Council was 
vested with the responsibility of ap- 
pointing the Governor of the Free 
Territory and was given the right to 
pass, in the last instance, upon the 
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dity of legislation alleged to be 
1 -ontradiction to the Statute of the 
{c.ritory. During the discussion of 

question in the Security Council, 
\ustralia contended that the Security 
Council cannot fulfill any duties nor 
exercise any pOwers not expressly 

tioned in the Charter. When this 
contention was rejected by the Se- 
auity Council, an important prece- 
dct was established for the enlarge- 
ment of the powers of United Nations 
organs by common agreement of the 
parties concerned. 

\ similar enlargement of the pow- 
ers of the General Assembly results 
from Annex XI of the Italian Treaty 
which establishes the procedure for 
the final disposal of the Italian colo- 
nies In Africa. If the powers con- 
cerned reach no agreement on the 
subject within one year from the 
coming into force of the Treaty, “the 
matter shall be referred to the Gen- 
cral Assembly of the United Nations 
for a recommendation, and the Four 
Powers agree to accept the recom- 
mendation and to take appropriate 


” 


measures for giving effect to it 


States can, therefore, agree in ad- 
vance to be bound by Assembly rec- 
ommendations; and with respect to 
states parties to such an agreement, 
such recommendations will be as ef- 
lective as if they were laws enacted 
by an international legislature with 
powers similar to a national legisla- 
tive body. 


Requirement of Ratification Still 
“the Main Stumbling-Block”’ 


[he limitations of space permit only 
a partial survey of the seventy-odd 
agreements adopted in 1947, but it 
sufhces to show that the vitality and 


ebullience of international institu- 
tions has in that year far surpassed 
past achievements in the field. Even 
without a full-fledged international 
legislature, means have been found 
to meet the demands for interna- 
tional regulation of matters of com- 
mon concern. While the requirement 
still the 


main stumbling-block to internation- 


of ratification constitutes 
al progress in this field, useful work 
is being done. After some delay, most 
agreements come into force and bind 
large groups of states. In many cases 
the difficulties are caused not by the 
slowness of international processes 
but by the sluggishness of national 
legislative bodies, which take a long 
time to express their consent to the 
international instru- 
ments. In the United States, at least 


eight important international instru- 


ratification of 


ments were not given final approval 
by the Congress in 1947, despite 
strong endorsement by the President 
and, in a number of cases, after fa- 
vorable report by the competent com 


mittees. 


‘Weighted Voting’ Might Enable 
Dispensing with Ratifications 


It is this inadequacy of national ma- 
chinery which gives an added empha- 
sis to proposals for dispensing with 
ratifications. But the progress in that 
direction, though noticeable, is ob- 
structed by the unwillingness of small 
states to agree to a system of weighted 
voting which would give to larger 
states a number of votes commen- 
surate with their size and importance. 
Bold proposals submitted by Great 
Britain and the United States to the 
Havana Trade and 
Employment provided for a vote 


Conference on 
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weighted in accordance with popula- 
tion, national income and foreign 
trade. The smaller states rejected 
them almost unanimously, and thus 
prevented any enlargement of the 
legislative power of the Organization. 

If the small states will agree some 
day to an international assembly 
with a weighted vote, they may be 
able to force the big countries to 
agree to a grant of a carefully de- 
limited legislative and regulatory 
power to that assembly. It seems to 
me somewhat amazing that some 
progress has been made in that direc- 
tion, despite the stubborn refusal of 
both the small and the big powers to 
accept the basic premises of organized 
world soc lety. 


Tulane Centenary Address on 
‘International Legislation and 
the American System” 

® One ol 


memorative of the centenary of the 


the three addresses com- 


Law School of Tulane University 
was delivered in Dixon Hall, at the 
University, in New Orleans, on Mon- 
day evening, March 22, by former 
President William L. Ransom, of the 
New York Bar, who took as his sub- 
ject “International Legislation and 
the American System”. The address 
will be published in the following 
issue of the Tulane Law Review. 
The second address of the cente- 
nary series will be delivered in April 
by Dean Wesley A. Sturges, of the 
Yale Law School; the third and final 
address, by Judge John J. Parker, of 
North and the United 
States Circuit Court of Appeals for 


Carolina 


the Fourth Circuit. 
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ADMINISTRATIVE LAW 
Where CAB Certificate Subject to Ap- 
proval of President, Judicial Review 
Precluded 
® Chicago and Southern Air Lines v. 
Waterman Steamship Corporation; 
Civil Aeronautics Board v. Same, 
92 L. ed. Adv. Ops. 367; 68 Sup. Ct. 
Rep. 431; 16 U.S. Law Week 4153. 
(Nos. 78 and 88, decided February 
9, 1948). 

The Civil Aeronautics Act subjects 
to judicial review orders of the Civil 
Aeronautics Board except those “in 
respect of any foreign air carrier, 
subject to approval of the President” 
under the Act. The order here in 
question a citizen air 
carrier, but concerned overseas and 
foreign Commerce. All such 
orders are subject to presidential 
approval whether involving foreign 
or citizen carriers. The Circuit Court 
of Appeals for the Fifth Circuit held 
that whatever part of the order 
resulted from Presidential action. was 
not subject to judicial review, but 
that the CAB’s recommendations, 
before submission to the President, 
could be reviewed. 

The Court, in an opinion by Mr. 
Justice Jackson, held that a certifi- 
cate for overseas or foreign air 
transportation is not mature and 
therefore not susceptible to judicial 
review at any time before being 
finalized by Presidential approval, 
and that after such approval, the 
final order embodies Presidential 
discretion as to political matters be- 
yond the competence of courts to 
adjudicate. The opinion stresses 
the differences between air transpor- 
tation and other forms of transporta- 


involved 


air 


EpitTor’s NOTE: In Sipuel v. Board 
of Regents, reviewed in this depart- 
ment in February (page 146), the case 
was argued on behalf of the Board by 
Maurice H. Merrill, as well as by 
Fred Hansen. 





Reviews in this issue by James L. Homire, Harold 
F. Watson and Richard B. Allen. 
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tion, the relation of aviation to 
national security and defense, and 
the broad character of Presidential 
control over the final order—based 
on the fact that he “has available 
intelligence services whose reports 
neither are nor ought to be published 
to the world”. 

The minority felt that review 
could be had in cases of this char- 
acter without intruding upon the ex- 
clusive domain of the executive. Mr. 
Justice Doucias, with Mr. Justice 
Reep, Mr. Justice BLAcK and Mr. 
Justice RUTLEDGE concurring, agreed 
that there could be no judicial re- 
view of the President’s action, but 
that under the statute after presi- 
dential action there could be judicial 
review of the Board’s part of the 
order to determine whether it was 
valid and whether the Board had 
acted lawfully. “Judicial review 
would assure the President, the 
litigants and the public that the 
Board had acted within the limits of 
its authority”. A. 

The case was argued by R. Emmett 
Kerrigan for Chicago and Southern, 
by Robert L. Stern for the CAB, and 
by Bon Geaslin for the steamship 
company. 


BANKRUPTCY 
Turnover Orders — Punishment 
Contempt for Non-Compliance 
® Maggio v. Zeitz, 92 L. ed. Adv. 
Ops. 376; 68 Sup. Ct. Rep. 401; 16 
U. S. Law Week 4139. (No. 38, de- 
cided February 9, 1948). 


Maggio, president of a concern 
adjudged bankrupt April 23, 1942, 
was ordered by a referee to turn over 
merchandise taken from the concern 
in 1941, found to be in Maggio’s pos- 
session or under his control in Jan- 
uary, 1943. The turnover order was 
affirmed by the District Court on De- 
cember 28, 1943. 

Maggio was jailed for contempt 
of the turnover order by a further 
order entered June 5, 1945. There 
had been findings to support the 


for 


turnover order that Maggio stole tly 
goods in November and December 
of 1941 and that he still possessed 
them when the turnover order was 
made by the referee in August of 
1943; but there was no evidence to 
support the second finding. However, 
the Circuit Court of Appeals affirmed 
and certiorari was denied. 

The contempt order rested on a 
presumption that the possession of 
goods found to exist at the time of 
the turnover order continued, in th« 
absence of proof to the contrary, of 
which there was none. The Circuit 
Court of Appeals affirmed, with an 
opinion clearly indicating that it did 
so only under compulsion of its own 
prior decisions, which were sharply 
challenged in the opinion in the in 
stant case. Also, it felt constrained 
under Oriel v. Russell, 278 U.S. 358, 
to regard the finding of prior posses 
sion of the goods as res judicata. 

On certiorari, the Supreme Court 
reversed. Mr. Justice JACKSON de 
livered the opinion. The Court con- 
strues the presumption of possession 
as no more than a prima facie cast 
when the question of commitment 
for contempt arises. While the bank- 
rupt “cannot challenge the previous 
adjudication of possession”, “that 
does not prevent him from establish 
ing lack of present possession”. But 
if he offers “no evidence as to his 
ability to comply with the turnover 
order, or stands mute, he does not 
meet the issue”. 

The Court vacated and remanded 
the order, with directions to proceed 
further, consistently with the opin 
ion. 

Mr. Justice BLAcK delivered a sep 
arate opinion, in which Mr. Justic: 
RuTLEDGE joined. The view was 
taken that Maggio should be released 
without further proceedings. 

Mr. Justice FRANKFURTER dis 
sented. H. 

The case was argued by Max 
Schwartz for Maggio and _ Joseph 
Glass for Zeitz. 
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COMMERCE 
interstate Commerce Act—Discrimina- 
tory Practice Imposed on Railroad by 
assor of Track Prohibited 
« United States v. Baltimore & Ohio 
tailroad Company, 92 L. ed. Adv. 
Ops. 485; 68 Sup. Ct. Rep. 494; 16 
.S. Law Week 4217. (No. 223, de- 
ded March 8, 1948). 


This case involves the question 
hether a non-carrier owner of a seg- 
ient of track leased to a carrier can 
ffectively reserve the right to pro- 

hibit the transport of a commodity 

a railroad over the leased seg- 

inent, or whether such a reservation 
would be invalid under the Inter- 
state Commerce Act. ‘The Interstate 
Commerce Commission found that 
the prohibition operated as a dis- 
crimination and entered a cease and 
desist order. However, a specially 
set the 
order aside. On appeal the District 


constituted District Court 
Court’s order was reversed by the 
Supreme Court. 

Mr. Justice BLack delivered the 
opinion. He states that there is no 
doubt that the prohibition would be 
unlawfully discriminatory if the rail- 
road owned the track. The conclu- 
sion is reached that the fact that 
someone else owns the track cannot 
justify the discrimination. 

Mr. Justice BURTON dissented. 

H. 

The case was argued by Frederick 
Bernays Wiener for the United States 
and Ashley Sellers and Robert R. 
Pierce for appellees. 


Interstate Commerce Act—Power of 
ICC To Relieve Carrier from Compli- 
ance with State Incorporation Law 

® Seaboard Air Line Railroad Com- 
pany v. Daniel, 92 L. ed. Adv. Ops. 
109; 68 Sup. Ct. Rep. 426; 16 U. S. 
Law Week 4169. (No. 390, decided 
February 16, 1948). 

South Carolina requires that rail- 
road lines within the state shall be 
owned and operated only by state 
created corporations. Foreign cor- 
porations are under heavy penalties 
if they attempt to operate railroad 
lines in that state. Seaboard, a Vir- 
ginia corporation, with the approval 
of the Interstate Commerce Com- 


Review of Recent Supreme Court Decisions 


mission, succeeded to the ownership 
and operation of a railroad system, 
part of which is in South Carolina. 
Seaboard brought an action in a 
South Carolina court to enjoin impo- 
sition of penalties for violation of 
the laws above referred to. 

It appeared that the ICC, pursuant 
to Section 5 of the Interstate Com- 
merce Act, had approved the pur- 
chase of the railway system, had 
found 
South 
tion laws would result in substan- 


that compliance with the 
Carolina railroad corpora- 
tial delay and needless expense and 
would not be consistent with the 
public interest. The state in answei 
to the complaint did not deny the 
power of Congress to relieve the rail- 
road from compliance with the South 
Carolina requirements but took the 
position that the Commission’s or- 
der, purporting to relieve from com- 
pliance, was void because beyond the 
The state 
court decided for the state on the 


Commission’s authority. 


pleadings. 

On appeal the Supreme Court re- 
versed. Mr. Justice BLack who de- 
livered the opinion, decides that the 
remedy sought by the railroad was 
a proper one, that the Commission’s 
order is sufficiently clear as to its 
purpose to exempt the railroad from 
the state’s corporate law require- 
ments and finally that the order of 
the Commission was within its statu- 
tory powers. H. 

The case was argued by W. R. C. 
Cocke for Seaboard and Irvine F. 
Belser for Daniel. 


CONSTITUTIONAL LAW 
Mandate of Sipuel v. Board of Re- 
gents Correctly Interpreted 
® Fisher v. Hurst, 92 L. ed. Adv. 
Ops. 420; 68 Sup. Ct. Rep. 389; 16 
U. S. Law Week 4167. (No. 325, 
Misc., decided February 16, 1948). 

This was a motion for leave to file 
a petition for a writ of mandamus 
seeking to compel compliance with 
the decision of the Supreme Court 
of the United States on January 12 in 
Sipuel v. Board of Regents (34 A.B.- 
A.J. 146; February, 1948). Named as 
defendants were the members of the 
Supreme Court of Oklahoma, the 


district judge of the Cleveland Coun- 
ty District Court, and the Board of 
Regents of the University of Okla- 
homa. 

On January 17 the Oklahoma Su- 
preme Court by opinion directed the 
Board of Regents to give plaintiff an 
opportunity to commence the study 
of law at a state institution as soon 
as citizens of other groups are af- 
forded such opportunity, but also 
directed compliance with the Okla- 
homa statutes 
which require segregation of races 
in schools of the state. 


Constitution and 


The District Court of Cleveland 
County interpreted this opinion as 
a direction to the Board to estab- 
lish a separate state law school for 
Negroes, and on January 22 ordered 
the Board either to (1) accept law 
school applicants of any group at the 
State university if the separate law 
school was not established and ready 
to function at the designated time, 
and retain them until such school 
was set up, or (2) enroll no appli- 
cant of any group in the first-year 
law class at the state university until 
the separate school was set up. If the 
separate school was established and 
ready to function, plaintiff was not 
to be enrolled at the state university. 
Ihe court retained jurisdiction of 
the case specifically. 

In a per curtam opinion the Su- 
preme Court denied the motion, hold- 
ing that the “District Court of Cleve- 
land County did not depart from our 
mandate”, and that no question was 
now presented as to whether the dis- 
trict court’s order had been followed 
or disobeyed. The Court remarked 
that neither Sipuel v. Board of Re- 
gents nor this petition presented the 
question whether a state might not 
satisfy the equal protection clause by 
establishing a separate school for 
Negroes. 

Mr. Justice MurpHy was of the 
opinion that a hearing should be 
had on the question of evasion. 

Mr. Justice RUTLEDGE dissented on 
the ground that one of the alterna- 
tives of the District Court’s order 
would allow the state to exclude all 
first-year law students, thus continu- 
ing to afford advantages to white 
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them to 
petitioner. This would not be in ac 
cord with the 
January 12, which, he said, “required 


students while 


denying 

Court’s mandate of 
equality in fact, not in legal 

fiction” A. 


Fourth Amendment—lllegal Search 


and Seizure 

® Johnson v. United States, 92 L. 
ed. Adv. Ops. 360; 68 Sup. Ct. Rep. 
367; 16 U. S. Law Week 4133. (No. 
329, decided February 2, 1948). 

On reliable information that the 
smell of burning opium was coming 
from a hotel room, federal agents, 
without a and 


warrant, entered 


searched the room. They then found 
opium and smoking apparatus in 
the room and arrested the petitioner, 
who was later charged with violation 
of the The 
evidence admitted 


federal narcotic laws. 


thus found was 
at a trial of the petitioner, over pro- 
and The 
Circuit Court of Appeals afirmed. 


test, she was convicted. 

On certiorari, the Supreme Court 
reversed. Mr. Justice JACKSON de- 
livered the opinion. He points out 
that the search, without a warrant, 
was illegal under the Fourth Amend- 
ment, and rejects the Government’s 
contention that it was justified with- 
out a warrant because incident to 
His conclusion is that it 
will not do “to justify the arrest by 


the search and at the same time to 


an arrest. 


justify the search by the arrest”. 

The Cnter Justice, Mr. Justice 
Biack, Mr. Justice Reep and Mr. 
Justice Burton dissented without 
H. 

The case was argued by James 
Skelly Wright for Johnson and by 
Robert S. Erdahl the United 
States. 


written opinion. 


for 


Illinois ‘Released Time” School Pro- 
gram for Religious Instruction Vio- 
lates First Amendment 

® Illinois ex rel. McCollum v. Board 
of Education, 92 L. ed. Adv. Ops. 
451; 68 Sup. Ct. Rep. 461; 16 U.S. 
Law Week 4224. (No. 90, decided 
March 8, 1948). 

In 1940 the Board of Education 
of School District No. 71, Cham- 
paign County, Illinois, gave permis- 
sion to the Champaign Council on 
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Religious Education, a voluntary or- 
ganization of Jewish, Roman Catho- 
lic and a few of the Protestant faiths, 
to offer classes in religious instruc- 
tion during “released” school time 
in grades four to nine, inclusive. 
Teachers for these classes were em- 
ployed by the Council, at no ex- 
pense to the Board, and classes were 
conducted on school premises foi 
children whose parents signed a card 
indicating a desire that their child 


participate in the program. ‘The 
classes were held during a period ol 
school time set aside for the pur 


pose. For those participating in the 
instruction, attendance at the classes 
was compulsory, and attendance rec- 
ords were kept and returned to the 
secular teachers. Those not partici- 
pating were not excused from school 
duties, but were required to con- 
their studies 
part of the school building. 


tinue in some other 

Relator McCullom, asserting an 
interest as a resident and taxpaye1 
and parent of a child enrolled in the 
Champaign school system, brought 
a petition for mandamus, the prayet 
of which requested the court to di- 
rect the Board to adopt regulations 
prohibiting “all instruction” in re- 
ligion and “all religious education” 
in the district and in all school houses 
of the district when occupied by 
public schools. 

The the 
petition and the Illinois Supreme 


circuit court dismissed 
Court affirmed. 

On appeal the Supreme Court re- 
versed and the 
the Illinois Supreme Court. 
opinions were delivered, with eight 
justices voting for reversal and one 


remanded case to 


Four 


favoring affrmance of the Illinois 
judgment, 

Mr. Justice BLack delivered the 
opinion of the Court. After stating 
the facts and denying the Board's 
motion to dismiss the appeal, he 
states that the Champaign program 
“is beyond all question a utilization 
of the tax-established and tax-sup- 
ported public school system to aid 
religious groups to spread their 
faith” and “falls squarely under the 
ban of the First Amendment (made 
applicable to the states by the Four- 









teenth) as we interpreted it in Ever- 
son v. Board of Education, 330 U.S 
Pe 


case the 


He quotes trom the Everson 
that 
against establishment of religion was 


statement the claus¢ 
intended to erect a “wall of separa 
tion between church and state’, and 
finds that here not only are tax-sup 
ported school buildings used for dis 
semination of religious doctrines, 
but that also the state’s compulsory 
public school machinery is mad 
available. 

Mr, Justice FRANKFURTER deliy 
ered an opinion joined in by Mr. 
Justice JAcKson, Mr. Justice Rut 
LEDGE and Mr. Justice BurTON. These 
justices had dissented in the Everson 
case. This opinion contains a long 
and detailed recital of the history o! 
“released time” programs of reli 
gious instruction in public: schools 
and finds that, whatever may be th 
effect of other such programs, th« 
“commingling of religious with secu 
lar instruction” as here authorized 
by Illinois is forbidden by the Con 
stitution. Mr. Justice RUTLEDGE and 
Mr. Justice BurToN also concurred 
in Mr. Justice BLACK’s opinion. 

In a separate concurring opinion 
Mr. Justice JACKSON expressed som¢ 
doubt as to the Court’s jurisdiction 
and stated that the complaint de- 
manded more than plaintiff was en 
titled to, but that the Court did not 
tell the state court where it might 
stop, or set up any standards for such 
a determination. 

Mr. Justice Reep dissenting, found 
it “difficult to extract from the opin- 
ions any conclusion as to what it is 
in the Champaign plan that is un- 
constitutional”. He that here 
“establishment of re- 
ligion” or prohibition of the free 
exercise of religion, and that a rule 
of law should not be drawn from the 


Says 


there is no 


figure of speech “wall of separation 
between church and state’. 
A. 
The case was argued by Walter F. 
Dodd and Edward R. Burke for Mrs. 
McCollum and by John L. Franklin 
and Owen Rall for the Board. 


1. For a review of the Everson case, see 33 
A.B.A.J. 492; May, 1947. 
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Housing and Rent Control Act of 1947 
Sustained as Constitutional Exercise of 
War Power 


Woods v. The Cloyd W. Mille) 
mopany, 92 L. ed. Adv. Ops. 403; 

Sup. Ct. Rep. 421; 16 U.S. Law 
\eek 4165. (No. 486, decided Feb- 
ary 16, 1948). 

The Miller Company demanded 


aad 


its tenants rent increases in excess 


those allowable under the Housing 
ind Rent Act of 1947. ‘The Housing 
.pediter instituted proceedings to 


join the violation. After a hearing 

United States District Court for 
the Northern District of Ohio, East- 
1 Department, held ‘Title II of the 
ct am unconstitutional exercise by 
gress of its “war power”, which 
the Court held expired December 
‘1, 1946, with the issuance of a presi- 
dential 
hostilities, and an unconstitutional 


~ 
_ 


proclamation terminating 
delegation of legislative powers to 
the Housing Expediter (34 A.B.A.]. 
152; February, 1948) . 

On direct appeal, the Court unan- 
imously reversed with Mr. Justice 
DOUGLAS writing the opinion. The 
war power “sustains this legislation”, 
he declared; the 
necessarily end with the cessation of 
hostilities . . . but includes the power 
to remedy the evils which have 
irisen from its rise and progress’ ’ 
Chen, citing a House report, he re- 


“ 


war power does not 


lates the housing shortage to the war. 

Recognizing that since the effects 
of war may be felt in a modern econo- 
my for years, and the war power thus 
used inordinately, the Court felt that 
there were “no such implications” 
in this decision, since the case dealt 
with a “housing deficit greatly inten- 
sified during the period of . . . war”. 

Mr. Justice FRANKFURTER con- 
curred in the opinion, giving as his 
reason that it “merely applies” ear- 
lier “decisions to situations now be- 
fore the Court”. 

Mr. Justice JACKSON concurred, on 
the ground that the state of war was 
more than technical, in an opinion 
in which he said that he thought it 
necessary “to utter more explicit 
misgivings” since the Government 
asserted no constitutional basis for 
the legislation other than “undefined 


and undefinable” war power. A. 


The case was argued by Philip B. 
Perlman for Woods and by Paul S. 
Knight for the Miller Company. 


CRIMES 
Selective Training and Service Act 
® Mogall v. United States, 92 L. ed. 
Adv. Ops. 490; 68 Sup. Ct. Rep. 487; 
16 U. S. Law Week 4253. (No. 48, 
decided March 8, 1948) . 

The Court, in a per curiam opin- 
ion, reversed petitioner’s conviction 
for failure to report facts in writing 
to a local draft board which might 
have resulted in petitioner’s em- 
ployee being placed in a different 
classification, the Government con- 
ceding that Selective Service Regula- 
tions imposed no legal obligation 
upon petitioner as an employer to 
make such reports. The case was 
remanded to the District Court for 
consideration of the question of pe- 
titioner’s trial under the indictment 
as an aider and abettor. A. 

The case was argued by Rudolph 
F. Becker, Jr., for Mogall and W. 
Marvin Smith for the United States. 


STATUTES 
Veterans’ Preference Act—Construc- 
tion of “Ex-servicemen”’ 
= Mitchell v. Cohen, Same v. Hu- 
bickey, 92 L. ed. Adv. Ops. 433; 68 
Sup. Ct. Rep. 518; 16 U. S. Law 
1175. (Nos. 130 and 131, decided 
March 8, 1948). 

In these two cases the Court held, 
in an opinion by Mr. Justice Mur- 
pHy, that the federal government 
employment preferences in civil serv- 
ice accorded war veterans under the 
Veterans’ Preference Act of 1944 do 
not apply to persons who served as 
temporary members of the Volunteer 
Port Security Force of the Coast 
Guard Reserve, since such persons are 
not “ex-servicemen” within the mean- 
ing and legislative intent of the Act. 

Mr. Justice DouGLas dissented. 

A. 

The case was argued by Herbert A. 
Bergson for Mitchell and Gerhard 
A. Gesell for Cohen and Hubickey. 


PATENTS 


Discovery of a Phenomenon of Nature 
Not Patentable 
®" Funk Brothers Seed Company v. 


Review of Recent Supreme Court Decisions 


21 


Kalo Inoculant Company, 92 L. ed. 
Adv. Ops. 414; 68 Sup. Ct. Rep. 440; 
16 U.S. Law Week 4161. (No. 280, 
decided February 16, 1948). 

The Kalo Inoculant Company 
brought suit charging infringement 
of certain product claims of patent 
No. 2,200,532, issued to Bond on 
May 14, 1940, and the defendant filed 
a counterclaim demanding a decla- 
ratory judgment that the entire pat- 
ent was invalid. The District Court 
held the product claims invalid, and 
dismissed both complaint and coun- 
terclaim. Both parties appealed and 
the Seventh Circuit Court of Appeals 
reversed, holding the product claims 
were valid and infringed, and dismiss- 
ing the counterclaim. The Supreme 
Court reviewed this decision on writ 
of certiorari. Mr. Justice DouGLas 
delivered the opinion of the Court. 

The claims in suit are directed to 
an inoculant for leguminous plants, 
which inoculant comprises a plural- 
ity of mutually non-inhibitive strains 
of different species of bacteria of the 
genus Rhizobium. 
points out, the ability of bacteria of 
the genus Rhizobium to aid in the 


As the opinion 


nitrogen-fixing action of leguminous 
plants was well known, as was also 
the characteristic of the several spe- 
cies of this bacteria in inhibiting the 
nitrogen-fixing qualities of other spe- 
cies when admixed with them. The 
patentee discovered, however, that 
certain strains of each species are 
non-inhibitive in nature and that se- 
lected strains of the several species 
can be mixed without damage to 
their respective nitrogen-fixing quali- 
ties. Thus, a variety of leguminous 
crops can be successfully treated with 
the same inoculant mixture. 

The Court held the product claims 
invalid on the ground that they cover 
nothing more than a phenomenon 
of nature which was discovered by 
Bond, but not created by him. 

Mr. Justice FRANKFURTER filed a 
separate concurring opinion and Mr. 
Justice Burton, with whom Mr. Jus- 
tice JACKSON concurred, dissented. 

W. 

The case was argued by H. A. 
Toulmin, Jr., for Funk Brothers and 
by J. Bernard Thiess for Kalo. 
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Aliens. .deportation. .alien who en- 
tered the U.S. in 1931 and joined in 
1937 criminal conspiracy which be- 
gan in 1934 is not subject to deporta- 
tion for committing crime involving 
moral turpitude within five years after 
entry. .in any event no crime was 
committed until 1936, date of first 
overt act. 


® Case No, A-5501228, BIA, Febru- 
ary 10, 1948. (Digested in 16 U.S. 
Law Week 2397, February 24, 1947). 

Respondent, a native and citizen 
of Italy, was ordered deported for 
having been sentenced for a year o1 
more for a crime involving moral 
turpitude committed within five 
years after his entry in 1931, consti- 
tuting a ground of deportation un- 
der the Act of February 5, 1917, § 19. 
He had been convicted in 1943 on a 
charge of conspiracy to defraud the 
United States of liquor taxes. The 
Central Office ruled that under the 
doctrine of continuing offense he 
was guilty of the conspiracy offense 
as a co-conspirator when it first be- 
gan in 1934, rather than when he 
joined it in 1937, and thus had com- 
mitted a crime within five years of 
his entry. 

Ihe Board, however, was of the 
opinion that $19 was intended to 
reach only those aliens who actually 
commit criminal acts within the five- 
year period. An alien sentenced for 
conspiracy is not to be deported un- 
der §19 unless he himself has con- 
spired or has committed an act in 
furtherance of the conspiracy within 
five years after entry. Further, in 
view of the fact that the earliest 
overt act alleged in the original crim- 
inal indictment occurred in 1936, 
the government did not prove that 


any crime had been committed with- 


in five years after the alien entered. 
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Aliens. .exclusion. .alien labor union 
official is not subject to exclusion or- 
der because of membership in politi- 
cal party which undertook the distri- 
bution of copies of the Communist 
Manifesto since the Manifesto does 
not advocate overthrow by force or 
violence of government of U. S. 


® Case No. 56068/819, BIA, Febru- 
ary 10, 1948. (Digested in 16 U.S. 
Law Week 2397, February 24, 1947). 

A Canadian official of the Inter- 
national Woodworkers Union of 
America was denied temporary ad- 
mission into the United States un- 
der the Act of October 16, 1918, 
$l (e), as amended (8 USC § 137). 
The statute excludes ‘‘aliens who are 
afhliated with any 
that writes, circu- 


members of or 
organization 
lates, distributes . . . any written or 
printed matter” . . . “advising, advo- 
cating or teaching: (1) the overthrow 
by force or violence of the govern- 
ment of the United States or of all 
forms of law”. Appellant had been 
excluded because of his membership 
in the Labor Progressive Party of 
Canada, which subscribes to Marxist 
principles and had undertaken the 
national distribution of 25,000 cop- 
ies of the Communist Mantfesto dur- 
ing 1946. 

The Board found that the Com 
munist Manifesto was not within the 
description of the statute in that it 
did not advise, advocate or teach the 
overthrow by force or violence of the 
United States, 
and that therefore appellant was not 


government of the 


inadmissible to the United States. 
Rather, it was said, the Manifesto 
called for the overthow of social con- 
ditions which were existing at the 
time of its publication. The Board 
cites Schneiderman v. U. S., 320 U.S. 


118. It authorized appellant’s pres- 





ent and future admission for two 
week periods as a visitor. (See also 
identical case, A-6752026, February 
10, 1948.) 


Administrative Law. .judicial review 
..Navy Paymaster General's ruling 
that naval officer’s widow is not en- 
titled to statutory widow's allowance 
is subject to judicial review under § 10 


of Administrative Procedure Act. 
® Snyder v. Buck, U.S.D.C., D.C., 
January 20, 1948, Holtzoff, J. 

A naval officer’s widow sought re 
lief in the 
against the Paymaster General of the 


nature of mandamus 
Navy to require him to pay her the 
statutory widow’s allowance, as pro- 
vided by 34 USC §943. The Navy 
Department declined to approve 
plaintiff's claim on the ground that 
her marriage to the deceased was in- 
valid in that her prior divorce was 
ineffective since it was obtained in 
Mexico where neither she nor het 
first husband had ever resided or 
appeared. The allowance was paid 
instead to the deceased’s sister. 

The Court first determined that 
the Navy Department’s ruling was 
subject to judicial review under §10 
of the Administrative Procedure Act, 
as the Navy was within the scope of 
the Act. The Court stated that un- 
der §10 of the Administrative Pro- 
cedure Act every final agency action 
was subject to judicial review at the 
behest of any person whose legal 
rights were adversely affected unless 
the action was taken under a statute 
precluding judicial review, or unless 
the agency action was by law com- 
The 
Court said: ‘This result necessarily 


mitted to agency discretion. 


subjects to judicial review a large 
group of administrative actions which 
previously could not have been re- 
examined or set aside by the courts. 
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s category includes numerous de- 
ninations of private rights, in 
ect to which a writ of mandamus 

dit not lie, because they involved 

f.nctions that were not purely minis- 
al, but required a decision on 

questions of law or questions of fact 
the administrative agency.” 
\s to the Navy’s ruling, the Court 
d that under the law of Mary- 
d, where the marriage of plain- 
and the deceased was celebrated, 

, voidable marriage was not subject 

to collateral attack and that, since 

no action to annul the marriage had 
ever been brought by either party to 

plaintiff must be deemed to be 
the deceased’s widow and entitled to 

a widow’s allowance. The Court ob- 

serves that as a matter of public polli- 

cy “it is at best questionable whether 
in administrative agency, such as the 

Veterans’ Administration, the Navy 

the War Depart- 

ment, has any authority to hold a 


ey partment, or 


marriage invalid in an ex parte 
manner on the basis of its own in- 
vestigation”. 

The Court paraphrased §10 as 
providing “the form of review is 
any suitable or appropriate proceed- 
ing, unless an adequate remedy is 
otherwise provided by a special stat- 
ute’. As the writ of mandamus asked 
was inappropriate, since the act re- 
quired was not purely ministerial, 
the Court granted a mandatory in- 
junction directing the Paymaster to 
pay plaintiff the widow's allowance. 

(Cf. U.S.-v. Carus, C.C.A. 3rd, 
February 16, 1948, Goodrich, C. J., 
digested in 16 U. S. Law Week 2401, 
February 24, 1948), where the Court 
held that the 1917 Immigration Act 
does not “preclude judicial review” 
if deportation orders even though 

provides in §19 that “the decision 
of the Attorney General shall be 
final”, The fact that such orders were 

viewable by habeas corpus was held 
o take them out of the non-review- 
ible class and permit the review un 
ler §10 of the Administrative Pro- 
edure Act by “petition for review”. ] 


Atomic Energy Commission . . 
ment of organization and procedures 
published. 

® Code of Federal Regulations, Tit. 


state- 


HI, Gau..2, Pe. 
Reg. 548). 
The Atomic Energy Commission, 


I, §1.1-1.45 (13 Fed. 


in the Federal Register of February 
6, 1948, published a statement deal- 
ing in Part | with its organization 
and in Part 2 with its procedures. 
The statement as to organization 
deals with its authority, purpose, 
programs, operations, outline of or- 
ganization, committees, departments 
of Commission headquarters, and of- 
The 


Statement as to procedures refers, 


fices of directed operations. 


among other things, to a regulation 
for licensing the transfer of source 
materials, published as Code of Fed- 
eral Regulations, Title II, Part 40 
(12 F.R. 1855), and to a regulation 
for licensing the manufacture and 
transfer of facilities for the produc 
tion of fissionable material, pub 
lished as Code of Federal Regula 
tions, Title II, Part 50 (12 F.R. 


7651). 


Citizens. .claim of American citizen 
for return of vested property denied 
by Alien Property Director because 
claimant also German citizen under 
German law. 


® In the Matter of Emily Fritze, 
Doc. No. 118, Office of Alien Prop- 
erty, February 6, 1948. 

Claimant, a native-born American 
citizen, married a German in 1930. 
By virtue of the marriage, she ac- 
quired German citizenship; in the 
eyes of American law, she remained 
an American citizen. She lived with 
her husband in Germany until 1946 
when she resumed residence in this 
country and filed a claim with the 
Office of Alien Property for return 
of a bank account vested under the 
Trading with the Enemy Act, 50 
USC App. §1 et seq. The Director of 
the Office dismissed the claim on the 
ground that §32(a) (2) (D) of the 
Act, which prohibits return of vested 
property to an individual present in 
enemy or enemy-occupied territory 
during the war “who was at any time 
after December 7, 1941, a citizen o1 


subject of Germany, Japan, Bul- 
garia, Hungary, or Rumania” con- 


tains “no exception for enemy citi- 
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zens who may also have American 
citizenship”. 

The Director admitted that his 
reading of §32(a) (2) (D) gives rise 
to the possibility of a situation where 
an American citizen who was also a 
German citizen and had been caught 
involuntarily by the war in Ger- 
many could not recover her prop- 
erty while an American citizen who 
was not also a German citizen and 
who had voluntarily remained in 
Germany during the war could re- 
cover hers under §32 (a) (2) (C). 

[Cf. §32 (a) (2) (D) with 50 USC 
§21 which authorizes the restraint 
and detention in wartime of “‘a!! na- 
tives, citizens, denizens, or subjects 
of the hostile nation or government 

. who shall be within the United 
States and not actually naturalized”. 
This has not been interpreted by the 
Department of Justice as authorizing 
detention of American citizens who 
also possess enemy citizenship. See 
Senate Report No. 1496, 88th Cong., 
2nd Sess., p. 2 (1942)]. 


Civil Service Commission . . bilateral 
hearing conducted in federal political 
activity case for first time. 


® Jn the Matter of Serravalle, Fed. 
No. 1210, CSC, February 2, 1948. 
Upon investigation by representa- 
tives of the War Department and 
Civil Service Commission, the latter 
issued a proposed order finding 
prima facie proof that respondent 
federal employee had engaged in 
prohibited _ political activity. Re- 
spondent had been charged with 
rendering partisan political service 
in transporting voters to the polls 
in a Pennsylvania township at the 
primary election on June 19, 1945, 
in violation of both Civil Service 
Rule IV (4.1) and the Hatch Act, 
§9 (a). The evidence on the govern 
ment’s side consisted of affidavits in- 
troduced at the hearing, while re- 
spondent’s evidence comprised that 
of witnesses who testified in detail at 
the hearing. The Commission found, 
upon the complete record, that a vio- 
lation was not established and or- 
dered that the proposed order be 
vacated and the proceeding dis- 


missed. 
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‘This case was considered proce- 
durally noteworthy in being the first 
political activity case involving a 
federal employee in which a “bi- 
lateral” hearing had been conducted. 
Theretofore the procedure estab- 
lished in federal cases provided only 
for a “unilateral” hearing where the 
evidence against the respondent was 
not disclosed to him. In the bilateral 
hearing the evidence is disclosed but, 
since the Commission has no sub- 
poena power in such cases, it is pre- 
sented by affidavit wherever volun- 
tary attendance of witnesses cannot 
be obtained. In cases involving state 
employees, however, the Hatch Act, 
§12 (a), provides for a full statutory 
hearing and subpoena power. The 
bilateral hearing is now being em- 
ployed in federal cases by consent of 
respondents as an experimental 
measure. If found to be preponder- 
antly advantageous, new rules of 
practice will be published in the 
Federal Register, and the procedure 
will thereby be made obligatory. 


Law .. self-incrimina- 
tion. .not error to admit evidence of 
type of accused’s blood where sample 


obtained by subterfuge. 


Constitutional 


® Davis v. State of Maryland, Mary- 
land Ct. of Appeals, February 18, 
1948, Marbury, C. J. 

Appealing from a judgment sen- 
tencing him to life imprisonment 
for first degree murder, appellant 
claimed that the admission in evi- 
dence over his objection of a sample 
of his blood was illegal since he had 
not been told when it was taken af- 
ter his arrest that it might be used 
against him. Merely asked by a 
physician who was treating him and 
the captain of detectives visiting at 
the jail if he had any objection to 
their taking his blood specimen, to 
which he answered in the negative, 
appellant was not informed of the 
purpose for which it was taken. The 
admission of his blood specimen 
tended to prove that blood on his 
coat did not come from his own body 
and that it was the same type as that 
of the Appellant claimed 
that testimony about his blood thus 
taken from his body by a subterfuge 


victim. 
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was inadmissible as a violation of 
his constitutional immunity from 
being required to give evidence 
against himself. 

Treating the question as if the 
evidence was not obtained by the 
completely voluntary action of ap- 
pellant, the Court ruled that the evi- 
dence obtained by taking a blood 
specimen from an accused was not 
a violation of the Maryland Decla- 
ration of Rights, The Court stated 
that 
question involved in the case. It 
could find no substantial difference 
between obtaining a blood specimen 
from an accused and obtaining his 
fingerprints or physical property 
when its possession was a pertinent 
question at issue in a felony charge 
against him, in both of which cases 
the evidence had been held to be 


there was no constitutional 


admissible. 


Judgments. .full faith and credit. . 
judgment entitled to full faith and 
credit though based on erroneous 
premise that earlier judgment based 
on statute of limitations was res judi- 
cata. 


® Hartmann v. Time, Inc., C.C.A. 
3rd, February 3, 1948, Biggs, C. J. 
(Amending the opinion reviewed in 
34 A.B.A.J. 153; February, 1948). 
(Digested in 16 U. S. Law Week 2404, 
February 24, 1948). 

This was one of six suits brought 
in different jurisdictions by plaintiff 
to recover damages for alleged libel 
in the January 17, 1944, issue of Life 
magazine. The instant suit was filed 
on January 17, 1945, in a Pennsyl- 
vania court (from which it was re- 
moved to the federal courts) on a 
cause of action embracing libel in 
the forty-eight states and foreign 
countries. Defendant’s motion for 
summary judgment raised issues of 
the statute of limitations, res judi- 
cata and full faith and credit. 

The announced opinion differs 
from the original in that it deals 
with the full faith and credit issue. 

Prior to the lower-court decision 
in this case, suits on complaints simi- 
larly phrased had been dismissed in 
the District of Columbia and in New 
York as barred by the statute of 





limitations, and a judgment for 
defendant had been entered in 
Massachusetts based either on the 
bar of the statute of limitations or 
on the theory that the District of 
Columbia and New York dismissals 
made the question of the statute of 
limitations res judicata. 

The Court held that, if the Massa- 
chusetts judgment was based upon 
res judicata, it was probably errone 
ous, under the rule that a judgment 
rendered on the ground of the stat 
ute of limitations usually is not a 
bar to a subsequent suit, but never 
theless, under the full faith and 
credit clause the Massachusetts judg 
ment would require dismissal of the 
instant suit. The lower court was 
therefore instructed, on the remand 
of the case, to determine whether 
the Massachusetts court had _pro- 
ceeded upon res judicata. 


Labor Law. . Labor Management Rela- 
tions Act. .U.S. District Court pro- 
ceeding by NLRB regional director un- 
der § 10 (j), for temporary restraining 
order against union pending unfair la- 
bor practice adjudication in NLRB, 
within Federal judicial power and not 
violative of due process. . Board's del- 
egation to regional director author- 
ized. 


® Evans v. International Typo- 
graphical Union, U.S.D.C., S.D. Ind., 
February 25, 1948, Swygert, D.J. 
Petitioner, regional director for 
NLRB, petitioned for a temporary 
restraining order pursuant to §10 (j) 
of the Labor-Management Relations 
Act, pending adjudication by the 
NLRB of a complaint against re- 
spondent union for commission of 
an unfair labor practice. Respond- 
ent moved to dismiss on the grounds 
(1) that §10(j) was unconstitu- 
tional, under Article III,§1 and 2 
of the United States Constitution, 
as attempting to vest in constitu- 
tional courts power to act otherwise 
than in “cases” or “controversies”, 
and, under the Fifth Amendment, 
as depriving respondent of due pro- 
cess, and (2) that the NLRB had 
attempted an unlawful delegation 
of powers in authorizing its regional 
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directors or the general counsel to 
titute 10(j) petitions. The Court 


ied the motion. 

In holding §10(j) constitutional, 

Court held that the application 
s a “case” or “controversy”, rea- 
ing that an action for interloc- 
ry equitable relief presents a 
sticiable controversy, although 
al adjudication on the merits is 

be made by an administrative 
bunal, since the ruling of a court 

equity is conclusive in character 
the same extent as in the case 
any similar relief pendente lite, 

d that in passing on a 10 (}) peti- 
mn the Court acts in a judicial capa- 

city. The Court further held that 
granting of a 10(j) petition, by 
king a final and irrevocable de- 
rmination of rights without pass- 
ne on the merits, does not deny 
due process (1) because the remedy 
in this respect does not differ from 
ihat afforded in every equitable pro- 
eding of the kind and (2) because 
the Act by empowering the Court 
» grant such relief as it “deems just 
nd proper” permits the molding of 
ihe decree ‘“‘to avoid if possible de- 
crmining in effect the actual merits 
of the issues”. 

The “unlawful delegation” argu- 
ient rested on the fact that §10 (j) 
ads “the Board shall have power” 

io bring the authorized petition, 
hile certain other sections of the 
\ct refer to the Board or its desig 
ited agents. The Court, however, 
vind the authority to delegate in 
}(d) of the Act, which confers on 
the General Counsel specified duties 
nd “such other duties as the Board 
may prescribe”. The regional direc- 
tors are subordinates of the general 
uunsel, and so held to be within 
he orbit of §3(d). The challenged 
lelegation was also deemed within 
he general policy of the Act to 
eparate the Board’s judicial func- 
ions from the investigative and 
yrosecutive functions lodged in the 
reneral counsel and his staff. 


Labor Law. .merit wage increases. . 
statutory obligation of employer to 
bargain collectively with representa- 
tives of its employees as to wages, 


hours and working conditions includes 
duty to bargain as to individual merit 
wage increases. 


= NLRB v. Allison & Co., U.S.C.C.- 
A., 6th, January 26, 1948, Martin, 
C.]. 

During the course of contract re- 
newal negotiations with the labor 
union exclusively representing the 
employer’s production workers the 
employer refused to bargain as to 
merit wage increases as requested 
by the union. The final bargaining 
contract provided for a minimum 
wage scale but made no mention of 
merit increases. Subsequently, the 
employer gave merit increases to 
thirty-one of some 110 of its em- 
ployees. Although requested by the 
union for information as to the in- 
creases given, the employer refused 
The NLRB 
ordered the employer to cease and 


to furnish any data. 


desist from refusing to bargain col- 
lectively as to merit wage increases, 
and to grant no merit increases with- 
with the 
\ffirmatively ordered to bar- 


out prior consultation 
union. 
gain collectively in this respect, the 
employer was also ordered to furnish 
the union, upon request, full in- 
formation as to merit wage increases, 
including the number of such in- 
creases, their amounts and the stand- 
ards employed in arriving at such 
increases. 

The Court granted enforcement 
of the order, holding that the statu- 
tory obligation of the employer, 
under §8 (5) of the National Labor 
Relations Act, to bargain collectively 
with representatives of its employees 
with respect to wages, hours and 
included the 
duty to bargain as to 


working conditions 

individual 
The Court 
declared that the labeling of a wage 


merit wage increases. 
increase as a gratuity did not obviate 
the fact that a gratuitous increase on 
the basis of merit actually effectuates 
changes in rates of pay and wages 
which are made the subject of col- 
lective bargaining by the Act. By 
entering into a collective bargaining 
agreement silent on the subject of 
merit increases the union did not 
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waive the right secured to it by the 
Act to have a say-so as to such in- 
The Court stated that al- 
though none of the Supreme Court 
opinions cited held directly that 


creases. 


merit increases were to be considered 
within the coverage of “rates of pay” 
as used in the Act, it had concluded 
that the union might not be ignored 
by an employer's refusal to furnish 
information as to the basis of such 
increases, the amounts given, and 
the names of the recipients. As in 
the case of Aluminum Ore Co. v. 
NLRB, 131 F. (2d) 485, where the 
employer made “all” wage changes 
unilaterally, insistence here upon 
the right to grant wage increases 
to certain chosen 
held to 


individuals was 
constitute impermissible 
unilateral company action. 

Simon, C.]., dissenting, was of the 
opinion that the employer was not 
guilty of an unfair labor practice 
and that the Board’s order should 
not be enforced. He declared that 
there was nothing in the Act which 
precluded recognition of individual 
merit. Even if it might be assumed 
that merit increases were subject to 
collective bargaining, he thought 
that those involved here did not con- 
stitute an unfair labor practice by 
refusal to bargain, since the union 
had abandoned its demand for nego- 
tiation of merit increases and had 
freely entered upon an agreement 
them or to 
maximum compensation and should 
be required to stand by its bargain. 


without reference to 


Labor Law. .union’s failure to file af- 
fidavits and organizational and finan- 
cial statements as required by the 
1947 Labor-Management Relations 
Act does not prevent voluntary col- 
lective bargaining by union and em- 
ployer. 


" Memorandum Opinion, Solicitor 
of Labor, January 23, 1948. 

In a memorandum opinion issued 
by the Solicitor of Labor, it is stated 
that the National Labor Relations 
Act, as amended by the 1947 Labor- 
Management Relations Act, does not 
prohibit employers from bargaining 
collectively with unions representing 
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a majority of their employees even 
though the union has not filed the 
non-Communist afhdavits and or- 
ganizational and financial statements 
provided for in §9 (f) and (h) of the 
Act. An abstract of statements made 
by the Solicitor in reaching this con- 
clusion follows. The inability of a 
union to secure Board certification 
because it has not filed this data does 
not disqualify the union from acting 
as the bargaining representative of 
the employees. The required filing 
only operates as a condition prece- 
dent to resort by unions to the Board 
in seeking protection against unfait 
labor practices by an employer. It 
has no application to the practice of 
free collective bargaining by unions 
and employers. Consequently, there 
is nothing in the Act which restricts 
the right of employers voluntarily 
to bargain and contract with an 
otherwise qualified union. Further, 
dismissal by the Board of a petition 
for a representation election filed 
by an employer does not bar the em- 
ployer from continuing to bargain 
with an uncertified union of his 
employees which has not filed the 
required affidavits and organiza- 
tional and financial data, 

The Solicitor, however, does not 
express any opinion as to whether, 
notwithstanding a union’s inability 
to obtain relief from the NLRB be- 
cause it has not filed the requisite 
affidavits and organizational and 
financial statements, there is a duty 
upon an employer, enforceable by 
equity proceedings in the federal 
courts, to refrain from refusing to 
bargain with such a union represent 


ing a majority of his employees. 


Municipal Corporations .. Court will 
not interfere with action of Board of 
Education in refusing to bar use of 
school property by Communist, Fascist 


or Nazi organizations. 


® Stanton v. Board of Education of 
City of N. Y., N. Y. Sup. Ct., Spec. 
Term, Pt. I, Kings County, January 
26, 1948, Froessel, J. (Digested in 16 
U.S. Law Week 2391, February 17, 
1948) . 


made for an 


Application was 
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order reviewing the determination 
made by the Board of Education of 
New York City in refusing to adopt 
a resolution which would deny the 
use of school buildings and grounds 
after school hours to the Commun- 
ist Party, the American Youth for 
Democracy organization, and any 
other group believed by the Schools 
Superintendent to be of a Com- 
munist, Nazi or Fascist nature. The 
Board had 
reached by a vote taken after due 


decision of the been 
deliberation and a public meeting 
on the question. 

The Court held that, under state 
laws and until the legislature di- 
rected otherwise, boards of educa- 
tion have discretion as to the allow- 
able use of school-houses, within the 
limits of the Education Laws §414. 
Since there was no demonstration 
that the action of the Board violated 
a specific statute or was essentially 
arbitrary, the Court refused to inter- 
fere with the determination reached 
by such a public body. The Court 
referred to the legislature for careful 
consideration the question of pos- 
sible implementation of the penal 
laws so as to outlaw, in some measure 
at least, so-called subversive organi- 
zations which are found to be a men- 
ace to our institutions. However, 
the Court stated that under the ex- 
isting laws of the State of New York 
Communists might legally function 
as a political party or entity, despite 
“widespread public aversion”. 


National Labor Relations Board .. 
delegation of certain powers of NLRB 
to its General Counsel. 


® Code of Federal Regulations, ‘Vit. 
29, Ch. II, Pt. 204, §204.3 (13 Fed. 
Reg. 654). 

In the Federal Register of Febru- 
ary 13, 1948, the NLRB 
statement of the delegation of cer- 


issued a 


tain powers of the Board to its Gen- 
eral Counsel. The memorandum sets 
forth the statutory jurisdiction and 
the various delegated functions of 
the General Counsel, some of the de- 
tails of which follow. He exercises 
general supervision over all attor- 
neys employed by the Board (other 








than trial examiners and legal assist 
ants to Board members) and ove 
the officers and employees of the 
regional offices. Inter alia, Genera! 
fully empowered to 
handle the various phases of com- 


Counsel is 


plaint cases except that contempt 
proceedings may be initiated only 
on direction of the Board. In repre- 
sentation cases under §9 of the 
amended National Labor Relations 
Act and §203(c) of the 1947 Labor 
Management Relations Act appeals 
lie to the Board from the General 
Counsel’s refusal to issue a notice 
of hearing or his dismissal of any 
petition. He is in charge of election 
proceedings under §9(e) of the Act. 
He is required to conduct the hear 
ings in jurisdictional dispute cases 
provided for in §10(k) of the Act 
up to the point of assumption of 
jurisdiction by the Board for deci 
sion. His authority to initiate and 
prosecute injunction proceedings un 
der §10(j) and (I) is full and final. 
The statement also outlines General 
Counsel’s duties in connection with 
subpoenas, rules and regulations, 
State agreements, liaison with other 
governmental agencies, anti-Com- 
munist affidavits, miscellaneous liti 
gation and personnel. 


Further Proceedings in Cases 
Reported in this Division 

The following action has been taken 
in the U.S. Supreme Court: 

Reversed and Remanded: U.S. v. 
U.S. Gypsum Co.—Sherman Act (32 
A.B.A.J. 880; December, 1946; 33 
A.B.A.J. 726; July, 1947). 

Denied motion for leave to file pe- 
tition for writ of mandamus: Fishe) 
v. Hurst et al., Justices, and Board of 
Regents of University of Oklahoma 
—Constitutional Law (sub 
Sipuel v. Board of Regents of Uni- 
versity of Oklahoma, 33 A.B.A.]. 
722; July, 1947; 34 A.B.A.J. 64; Jan- 
uary, 1948). 

The Third U.S. 
of Appeals, on February 3, 


nom. 


Circuit Court 
1948, 


amended its opinion of September 
23, 1947: Hartmann v. Time, Inc. 
Libel and Slander (34 A.B.A.J. 153, 
February, 1948; supra, p. 322. Judg- 
ments, April, 1948). 











da 


tw 


vic 


Itl 


pu 


me 


ha 


au 








Sist 
ove! 
the 
era! 

to 
‘om- 
mpt 
only 
pre- 
the 
ions 
ibor 
eals 
eral 
tice 
any 
tion 
Act. 
eal 
“aSCS 
Act 
1 ol 
leci 
and 
un 
inal. 
eral 
with 
ons, 
ther 
:Om- 
liti 


iken 


S. Vv. 

(32 
, 33 
; pe- 
sher 
‘d of 
oma 
liom. 
Uni- 
Jan- 


ourt 
948, 
nbe1 
1C.- 
153, 


udg- 





¢ 
4 


Practising lawyer's guide to the 


current LAW MAGAZINES 


Apminis PRATIVE LAW—“Ad- 
inistrative Procedure and Civil Lib- 
ties’: A well-annotated article in 

the Cornell Law Quarterly for No- 
mber, (Vol. XXXIII—No. 2; pages 

255-247) considers the extent of the 
mitations upon administrative pro- 

cedure imposed by the constitutional 

cuarantees of freedom from unrea- 
sonable searches and seizures, free- 
dom from compulsory self-incrimina- 
tion, the right to a jury trial, and 
the right to procedural due process 
of law. Although this study, by Foster 

H. Sherwood, formerly an analyst 

with the federal government and 

now Assistant Professor of Political 

Science at the University of Califor- 

nia at Los Angeles, will be an addi- 

tion to the libraries of attorneys 
active in the field, not many lawyers 
will subscribe to his opinion that the 

\dministrative Procedure Act may 

damage irreparably the balance be- 

tween the general welfare and indi- 
vidual rights of person and property. 
\ddress: Cornell Law Quarterly, 

Ithaca, N. Y.; price for a single copy: 

$1.00). 


ApbMINISTRATIVE LAW— 
‘How Interpret Regula- 
tions”: During the first ten months of 


Courts 


1947, federal administrative agencies 
published more than 7000 pages of 
material in the Federal Register. The 
timeliness of the above-entitled ar- 
ticle in the December issue of the 
(Vol. 35— 
No. 4; pages 509-544) hardly needs 
Frank C. 


Newman, the author, a Lecturer in 


California Law Review 
further demonstration. 


Law at the University of California, 
has made a thorough study of the 


authorities in the field and sets forth 








his conclusions in the article in a 
He ar- 
gues that the failure of the Courts to 


concise and readable style. 


employ interpretative precedents has 
resulted in a hodge-podge of theories, 
rules and cautions that can be ex- 
ploited by opposing lawyers in al- 
most every dispute, and suggests that 
the initial step in the interpretation 
of regulations should be, in every in- 
stance, a careful consideration of 
the purpose of the regulation. (Ad- 
dress: California Law Review, School 
of Jurisprudence of the University 
of California, Berkeley, Cal.; price 


for a single copy: $1.25). 


Apmar ALTY—“The Amphibious 
Tort Problem in Collision Cases”: A 
discussion of the problems presented 
by refusals of admiralty Courts to 
take jurisdiction of damage claims 
arising from a collision between a 
vessel and a land structure if the ac- 
tion is commenced by the owner of 
the land structure, was given in the 
August issue of the Brooklyn Law 
Review (Vol. XIII—No. 2; pages 129- 
145). The author points out that 
there is little basis for the conclusion 
that admiralty jurisdiction is depend- 
ent upon the injury being consum- 
mated on navigable water, beyond 
the fact that this artificial locality- 
tort test is a deep-rooted precedent in 
American admiralty law. After illus- 
trating how the choice of forum af- 
forded to the ship-owner and _ the 
denial of the use of admir: :ty Court 


to the owner of the land structure in 
actions for damages caused by such 
collisions result in serious disadvan 
tages to the owner of the land struc 
ture, the author suggests that admiral. 
ty jurisdiction should be extended 
in this regard, by judicial decision o1 
an Act of Congress or, if necessary, 
by an amendment to the Constitu- 
tion. (Address: Brooklyn Law School, 
375 Pearl Street, Brooklyn, N. Y.; 
price for a single copy: 85 cents). 


Avia TION LAW—“Compulsory 
Interchange of Aircraft Between Con- 
necting Air Carriers’: The leading 
article in the January issue of the 
Virginia Law Review (Vol. 34—No. 
1; pages 1-25) by Howard C. West- 
wood and Ernest W. Jennes, of the 
District of Columbia Bar, considers 
the possibility of improving air serv- 
ice through increasing the scope of 
one-plane service beyond the route of 
any particular carrier. The question 
is studied in relation to the earlier 
decisions of the Interstate Commerce 
Commission and the Courts on the 
scope of regulatory authority to re- 
quire through railroad service. ‘The 
authors conclude that the Civil Aero- 
Board 
ample authority for “re-fashioning 


nautics already possesses 
airline service so as to promote pub- 


lic convenience without adding 
wasteful duplication of operations 
among the carriers.” (Address: Vir- 
ginia Law Review, Clark Memorial 
Hall, Charlottesville, Va.; price fon 
a single copy: $1.00). 


Bankruptcy -Service of Proc- 
ess—‘Where There’s A Will There’s 
A Way”: Professor Arthur John 
Keefe, of the Cornell Law School, 
and three students at the School, have 
collaborated in an article in the 
November issue of the Cornell Law 








Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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Quarterly (Vol. XXXIII—No. 2; 
pages 248-258). They express the 
view that the doctrine limiting the 
service of process under Chapter X 
of the Bankruptcy Act to the terri- 
torial boundaries of the U.S. Dis- 
trict Court should be relaxed in the 
interest of a more efficient system of 
reorganization and bankruptcy, and 
that a broad interpretation of the 
Act would permit extra-territorial 
service of process where expedient. 
Law Quarterly, 
Ithaca, N. Y.; price for a single copy: 
$1.00). 


(Address: Cornell 


(owraacts “What Is a Lt- 
cense?”: A summary of the rights 
and privileges contained in a license 
to use another person's land, as de- 
veloped by the common law of Eng- 
land, is presented in a carefully-pre- 
pared article by H. W. R. Wade in 
the January issue of The Law Qua 
terly Review (Vol. 64; pages 57-76). 
The author considers particularly 
questions as to the revocability of a 
license and concludes that it is both 
logical and reasonable to treat con- 
tractural licenses as in every way sub- 
ject to the agreement between the 
parties. (Address: The Law Quar- 
terly Review, The Carswell Co., Ltd., 
Toronto, Ont., Canada; price for a 


single copy: $1.75). 


- PRACTS—Quasi-Contracts— 
“Equity and Quasi-Contract”: The 
January issue of The Law Quarterly 
Review (Vol. 64; pages 46-56) gives 
a concise exposition of the relation 
of common law rules as to quasi- 
contract and decrees in equity, in an 
article under the above quoted title 
by Professor P. H. Winfield, an out- 
standing authority on the law of con- 
tracts in England. While the empha- 
sis is upon decisions of the British 
Courts, the analytical discussion is 
illuminating on the same problems 
as they may be met in American jur- 
isdictions. (Address: The Law Quar- 
terly Review, The Carswell Co., Ltd., 
Toronto, Ont., Canada; price for a 
single copy: $1.75). 


Lanptorp AND TENANT-— 





326 American Bar Association Journal 





“The Nature of a Lease in New 
York”: In a review of many leading 
cases in the November issue of the 
Cornell Law Quarterly (Vol. XX XIII 
—No. 2; pages 165-194), Milton R. 
Friedman, of the New York Bar, au- 
thor of articles on real property law, 
concludes that most of the New York 
law of leases is based on a lease as a 
conveyance and the rest on a lease 
as a contract. The examples given of 
the divergent results produced by 
the application of conveyancing rules 
in some situations and contract rules 
in others make this discussion a use- 
ful working reference as well as a 
valuable general survey of lease law. 
(Address: Cornell Law Quarterly, 
Ithaca, N. Y.; price for a single copy: 
$1.00). 


Lawvers— “Integration of the 
Bar and Judicial Responsibility”: It 
you wish to read a point-by-point 
analysis and refutation of an opinion 
by a State Supreme Court, a good 
publication to send for is the Decem- 
ber number of the Minnesota Law 
Review (Vol. 
in which Professor Maynard E. Pirsig 


32—No. 1; pages 1-27), 


“really takes apart” the opinion of 
the Supreme Court of Wisconsin in 
Re Integration of the Bar, 249 Wisc. 
523, 25 N. W. 2d 500, which declined 
to perform the plainly judicial func- 
tion of organizing and putting into 
operation the integrated State Bai 
which had been created by an Act of 
the State Legislature of Wisconsin. 
The American Bar Association has 
taken no definitive stand that we 
know of, as to integration of the Bar; 
the choice of structure, between vol- 
untary and integrated form, is for 
the Bar, 
people of each State. Yet Professor 


Courts, legislature and 
Pirsig’s devastating analysis of the 
Court’s a priori argument that the 
proposed relationship between Courts 
and Bar would impose unwarranted 
restraints on lawyers, individually 
and collectively, and unjustified re- 
sponsibilities on the Courts, sounds 
as archaic as an argument against the 
cotton gin or electrically-driven ma- 
chinery. Surely the Court does not 
believe that the structure of “law 
practicing by collectives”, described 





in our March issue (page 191) would 
vouchsafe greater freedom for law 
yers. The author thinks that Ba: 
integration in Wisconsin is probably 
dead as long as all members of its 
present Supreme Court remain alive, 
but he vividly represents that “th: 
spectacle in Wisconsin is hardly an 
example to be followed in any othe: 
State”. (Address: Minnesota Law 
Review, Minneapolis, Minn.; pric 
for a single copy: $1.00). 


Lecistation -“Standards fo 
Congressional Investigations”: In 
issue Of The Record 
of the Association of the Bar of the 
City of New York (Vol. 3—No. 3 
pages 93-100), United States District 
Judge Charles E. Wyzanski, Jr., o! 
Boston, has a thoughtful and well 


the March 


poised article on the above-quoted 
subject. It was the basis for an ad 
dress he delivered before that As 
sociation on January 13. He discusses 
abuses as well as needs for plenary 
legislative in yuiries; he examines 
most interestingly the numerous pro 
posals for limitations and curbs, and 
does not favor the present codifica 
tion of various of them into statute 
law. He suggests that Bar Associa 
tion Committees be constituted to 
study the actual workings of Con 
gressional investigating committees, 
and expresses the view that “The 
mere creation of such Bar Commit 
tees would have a salutary effect in 
alerting members of Congress to the 
abuses of the present system and in 
mobilizing professional opinion to 
guide Congress and the public to 
sensible solutions”. This is an im- 
portant article which will have influ- 
ence, and should be widely read, re- 
gardless of the degree of agreement 
with it. (Address: The Record, 42 
West 44th Street, New York 18, 
N.Y.; price for a single copy not 
stated). 


Trusts AND ESTATES—Revo- 
cation of Trusts—“Termination of 
Trusts in Pennsylvania” :The steeply 
increased costs of living and _ the 
severe decreases in the returns from 
trust investments have given increas- 
ing importance to the principles of 
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w applicable to the termination of 
sts prior to the expiration of the 
signated trust term. Faced with 
reasing burdens and 
inking estates, both settlors and 
neficiaries have been seeking ways 
avail themselves of property placed 
trust at a time when conditions 
re much different. The problem 
considered by Mark E. Lefever, of 

Philadelphia Bar, in the Uni- 
sity of Pennsylvania Law Review 
February (Vol. 96—No. 3). The 
discussion centers around the statute 
recently enacted by the Pennsylvania 
legislature (Section 2 of the Estates 
\ct of 1947), which prescribes the 
conditions under which trusts may 


financial 


be terminated or the 
encroached upon. The author sum- 


principal 


marizes the Pennsylvania case law 
and makes brief reference to other 
States which have passed laws dealing 
with the problem (California, New 
York, Oklahoma, and Texas). In 
New York, especially, there have 
been many decisions on the point in 
recent years. (Address: University of 
School, 3400 
Chestnut Street, Philadelphia 4, Pa.; 
price for a single copy: $1.00). 


Pennsylvania Law 


WV ORKMEN’S COMPENSA- 
TION—“Current 
Principles of Workmen’s Compensa- 


Trends in Basic 





OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 





" The mid-year meeting of the Ex- 
cutive Council of the Junior Bar 
Conference was held February 21 and 
2, at the Edgewater Beach Hotel in 
Chicago. It was the first post-war 
session of the Council at which all 
nembers were present. 

Those attending included Na- 
(ional Chairman T. Julian Skinner, 
lr., Jasper, Ala.; last year’s National 
Chairman, James D. Fellers, Okla- 
homa City, Okla.; National Vice 
Chairman Walter B. Keaton, Rush- 
ille, Ind.; and National Secretary 
Charles H. Burton, 
D. C. Regional representatives in- 
cluded: Ist Circuit, Stanley M. 
Brown, Manchester, N. H.; 2nd Cir- 
cuit, Robert C. Bell, Jr., Stamford, 
Conn.; 3rd Circuit, Thomas Cooch, 
Del.; 4th Circuit, 


Washington, 
< 


Wilmington, 


K. Thomas Everngam, Denton, Md.; 
oth Circuit, Randolph W. Thrower, 
\tlanta, Ga.; 6th Circuit, Lewis R. 
Donelson III, Memphis, Tenn.; 7th 
Circuit, George E. Frederick, Mil- 
waukee, Wisc.; 8th Circuit, John S. 
Howland, Des Moines, Ia.; 9th Cir- 


cuit, Cameron W. Cecil, Los Angeles, 
Calif.; 10th Circuit, Frederick L. 
Hall, Dodge City, Kans.; District of 
Columbia, Thomas M. Raysor, Wash- 
ington, D. C. 


Many Others 
in Attendance 


Former National Chairmen James P. 
Economos of Chicago, Charles S. 
Rhyne, Washington, D. C., and Ly- 
man M. Tondel, Jr., New York City, 
also attended the meeting. Commit- 
tee chairmen present included: Nich- 
olas Conover English, Newark, N. J., 
Committee to Aid the Small Litigant; 
Elizabeth Carp, Dallas, ‘Tex., Com- 
mittee on Cooperation with Junior 
Bar Groups; Victor S. Axelroad, New 
York City, Committee on Relations 
with Law Students; Calvin M. Cory, 
Las Vegas, Nev., Traffic Court Im- 
provement Program; W. Carloss Mor- 
ris, Jr., Houston, ‘Tex., Public Infor- 
mation Program; Maurice Frank, 
South Bend, Ind., Legislative Draft- 
ing; Ulrich Schweitzer, New York 
City, and Herman Maddox, Editor 





Law Magazines 





tion”: The Law Society Journal con- 
tains in its August issue (Vol. XII— 
No. 7; pages 611-682) the second in- 
stallment of a three-part article (the 
first part was in the May issue) dis- 
cussing the workmen’s compensation 
Acts as construed by various State 
Courts. In this part of his compre- 
hensive and well-annotated presenta- 
tion, Samuel B. Horovitz, of the 
Massachusetts Bar (Boston) , consid- 
ers the meaning of the phrases “aris- 
ing out of” and “in the course of” 
the employment, as used in work- 
men’s compensation laws. (Address: 
Law Society of Massachusetts, 18 
Tremont Street, Boston 8, Mass.; 
price for a single copy: 50 cents). 


24 


and Business Manager, respectively, 
of The Young Lawyer. 


Decisions as to 1948 

Activities 

It was decided not to distribute ques- 
tionnaires to the entire JBC mem- 
bership this year. Each new member 
enrolled since July, 1947, (the date 
when the last questionnaires were 
distributed) will be asked as to his 
interests and the activities in which 
he would like to participate. Jacob 
M. Lashly, a former President of the 
Association, requested that the JBC 
assist in the work of his Committee 
in aid of lawyers in devastated coun- 
tries. His request was referred to the 
Activities Committee for study and 
recommendations as to how the JBC 
can best aid in carrying forward this - 
worthwhile program. 

The name of the Committee to 
\id the Small Litigant was changed 
to the Committee on Legal Aid. 
Chairman Nicholas Conover English 
reported that effective steps were be- 
ing taken to assist in the establish- 
ment and implementation of Legal 
Aid Bureaus in various parts of the 


country. A moving picture, “The 


Paradine Case”, is being shown in 
major cities and through the assist- 
ance of local Bar Associations the 
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receipts from one night’s perform 
ance in each of these cities is to be 
turned over to the Association’s Legal 
\id Committee for the promotion 
of legal aid work. The Council voted 
to support this worthwhile benefit 
project. The name of the new com- 
mittee to be known as that on Justice 
of the Peace and Similar Courts was 
approved by the Council. 
Committee on Procedural Reform 

Has More Work 

John S. Howland reported that the 


Committee on Procedural Reform 


Studies has recently discovered that 
in the original plans for its study a 
survey covering the field of evidence 
was to have been made. He stated 
that this survey has not yet been 
made in any State. Reporters are be- 
ing appointed for each State to com- 
plete this survey. 

James D. Fellers, one of the JBC 
representatives on the joint Commit- 
tee in charge, reported that its name 
has been changed to the Committee 


on Continuing Legal Education. H 
reported also that a grant of $250,000 
had been secured by the Committe 
from the Carnegie Institute to pro 
mote this activity. 

The Council members’ reports re 
flected the great amount of effectiv 
Bar work which is being done in each 
of the circuits. The Conference rep 
resentatives who attended the mid 


winter meeting are confident that the 


ground work had been laid for a full 
and successful Conference year. 





Association Calendar 


April 22—First Date for Submission of other Nominating Petitions for Officers 
of the Association, Chairman of the House of Delegates and Four Members of 


the Board of Governors 


. 


May 17-19—Meeting of the Board of Governors, Mayflower Hotel, Washing- 


ton, D.C. 


May 22—Deadline for Receipt of other Nominating Petitions 
June 1—Deadline for Receipt of Ballots for State Delegates 
June 4—Meeting of Board of Elections to Count Ballots and Announce Results 


of Voting for State Delegates 


September 6-9—71st Annual Meeting of the Association, Seattle, Washington 














1948 ANNUAL MEETING * SEATTLE, WASHINGTON 
September 6-9, 1948 


The Seventy-First Annual Meeting of the American Bar Association will be held at Seattle, 
Washington, September 6 to 9, 1948. Further information with respect to the meeting will be 


published in the Journal from time to time. 


HOTEL ACCOMMODATIONS 


Headquarters 


Hotel Olympic (Fourth & Seneca Streets) 


Reservations for members will be made in the following Seattle Hotels: 


BENJAMIN FRANKLIN (Fifth & Virginia) 

CAMLIN (Ninth & Pine) 

CLAREMONT (Fourth & Virginia) 

EXETER (Eighth & Seneca) 

FRYE (Third & Yesler Way) 

GOWMAN (Second & Stewart) 

HUNGERFORD (Fourth & Spring) 

MAYFLOWER (Fourth & Olive Way) 

MEANY, EDMOND (E. 45th & Brooklyn; University District) 


REGISTRATION FEE 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODA- 
TIONS MUST BE ACCOMPANIED BY PAYMENT OF $5.00 REGIS- 
TRATION FEE FOR EACH LAWYER FOR WHOM RESERVATION IS 
REQUESTED. The Board of Governors solicits the cooperation of 
the members of the Association in thus facilitating the handling of 
the registration fee and in partially defraying the increasing ex- 
pense of the Annual Meeting. In the event that it becomes neces- 
sary to cancel a reservation, the registration fee will be refunded, 
PROVIDED NOTICE OF CANCELLATION IS RECEIVED AT HEAD- 
QUARTERS NOT LATER THAN AUGUST 16, 1948. 


Explanation of Type of Rooms 
(Because of shortage of single rooms, please arrange to share 
double room with another, whenever possible). 


MOORE (Second & Virginia) 
MORRISON (509 Third Ave.) 

NEW RICHMOND (308 Fourth Ave., So.) 
NEW WASHINGTON (Second & Stewart) 
ROOSEVELT (Seventh & Pine) 

SPRING APT. HOTEL (Fifth & Spring) 
VANCE (Seventh & Stewart) 
WASHINGTON ATHLETIC CLUB 


A single room contains either a single or double bed to be occu- 
pied by one person. A double room contains a double bed to be 
occupied by two persons. A twin-bed room will NOT be assigned 
for occupancy by one person. A parlor suite consists of parlor and 
communicating bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the parlor. 

To avoid unnecessary correspondence, members are requested 
to be specific in making requests for reservation, stating hotel, 
First and Second Choice, number and type of room or rooms 
required, names of persons who will occupy same, definite 
arrival date, and, if possible, information as to whether such 
arrival will be in the morning or evening. 

As it is not possible to designate definite rates with respect 
to hotel accommodations, please indicate approximate rate desired, 
and we will endeavor to comply with your request, if possible. 


Requests for reservations, together with $5.00 registration fee, should be addressed to the 


RESERVATION DEPARTMENT, AMERICAN BAR ASSOCIATION, 1140 NORTH DEARBORN STREET, CHICAGO 10, ILLINOIS. 
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Announcement of Essay Competition 


as to State Administrative Law 


® | he Section of Administrative Law 

the American Bar Association an- 
nounces its inauguration of an essay- 

iting contest on the subject of 
State Administrative Law. Each en- 

int will be required to write about 
the State administrative law of the 
State in which he has been admitted 
the practice of law. If he has been 
mitted in more than one State, he 


should write about the law of the 


ft 


tate in which he practices. 

The Section will give a prize of 
51000 to the writer whose essay is ad- 
judged to be the best. All essays must 

submitted to the Secretary of the 
Section on or before November l, 
i948. The secretary is Miss Patricia 
H. Collins, Assistant Solicitor Gener- 


il’s Office, Department of Justice, 


Washington 25, D. C. 

The contest is open to all members 
of the American Bar Association, 
with the exception of officers of the 
Section and members of its Council. 
No essay will be accepted if previ- 
ously published. All rights and title 
to essays submitted must be deemed 
to be the property of the Section. 
Any copyright to an essay must be 
assigned to the Section. 

Each essayist should review and 
analyze the administrative law of 
his State, both legislative and as evi 
decision. He 


denced by judicial 


should accompany all statements 
with citations to sources. He may 
make comparisons with administra- 
tive law of other jurisdictions, but 


his theme must be the administra- 


Tax Notes 





®" Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Gifts, Inducements and Contributions 
to Capital—Basis for Income Tax 

When gift property is sold by a 
donee his gain is computed on the 
yasis of the donor’s cost. Section 
113(a) (2). And the same basis 
must be used to determine the don- 
ee’s annual depreciation deductions 
The 
applicability of this provision to 


n respect of the property. 
property transferred to the taxpayer 
as an “inducement” was involved in 
two recent Tax Court cases: McKay 
Products Corporation, 9 T.C.—No. 
141 and Brown Shoe Company, Inc., 
10 T.C.—No. 35. 

The taxpayer in the McKay Prod- 
ucts case claimed depreciation de- 
ductions for 1941 and 1942, in respect 


of a manufacturing plant acquired in 
1935 by its predecessor, Belle Knit 
ting Corporation, in the following 
manner: In that year the citizens of 
Sayre, Pennsylvania, and neighbor- 
ing towns took steps to relieve the 
unemployment then existing in their 
community. Acting through a non- 
profit corporation they purchased a 
vacant manufacturing plant at a cost 
of $292,000 and after some negotia- 
tions with Belle, then located at Leb- 
anon, Pennsylvania, agreed to con- 
vey the plant to Belle as an induce 
ment to Belle to remove its opera 
tions to Sayre. The move was made 


and the consum- 


transaction was 


mated. Was this a “gift” within the 
meaning of Section 113 (a) (2) so as 


tive law of his own State. 


Each essay must be restricted to 
1000 words, including quoted mat- 
ter and citations in the text. Foot- 
rotes and annotations will not be 
included in the computation of the 
number of words, but excessive use 
of such material may be penalized by 
the judges of the contest. Clearness, 
brevity of expression and thorough- 
ness of analysis will be taken into 
consideration. 

Inquiries concerning the contest 
should be addressed to Mr. Omar C. 
Spencer, Chairman, Contest Com- 
mittee, Yeon Building, Portland 4, 
Oregon. 

GEORGE RossMAN, Chairman 


Section of Administrative Law 


to entitle the taxpayel to take de- 
prec iation on the basis of the donor’s 
cost, $292,000? 

The Tax Court said no. True, 
Belle had given no consideration in 
a money or property sense and had 
no cost of its own, “but it had suf- 
fered a detriment in the contract 
sense. The transaction was therefore 
not a gift and Belle had acquired no 
basis for depreciation. The Court 
relied heavily on Detroit Edison Co. 
98, in- 


volving payments by farmers to an 


v. Commissioner, 319 U. S. 


electric utility to cover the cost of 
extending its lines. 

The facts of the Brown Shoe Com- 
pany case were very similar and the 
result was the same: No basis fo 
depreciation in respect to the “in- 
ducement properties” acquired di- 
rectly from the community group. 
This case also involved other proper- 
ties which the Commissioner con- 
tended, had been acquired by the 


taxpayer with “inducement money” 


paid to it by the contributing com- 
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Tax Notes 


munity as a part of the same trans- 


action. In the absence of evidence 
that the money was earmarked for 
this specific purpose the Court held 
that these properties had been pur- 
chased by the taxpayer and a cost 
basis for depreciation thereby estab- 
lished. The moral is plain: Make the 
contribution in money and let the 
taxpayer buy the plant out of its 
general funds. The end result is the 
same as though the plant had been 
purchased by the community group 
and then transferred to the taxpayer, 
but the tax consequences are quite 
different. 

the Court 
mention Section 113(a) (8) requir- 
ing the use of the transferor’s cost 


In neither case does 


or other basis in the case of property 
received by a corporation “as a con- 
tribution to capital”. Under Reg- 
ulations 111, Section 29.113 (a) (8)- 
1, this section is applicable, not only 
to acquisitions from shareholders, 
but also to property received by a 
corporation “from any person as a 
Capital 


subsidies made for inducement pur- 


contribution to capital”. 


poses by governments and private 
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groups are excluded from the gross 
income of the recipient as contribu- 
tions to capital (Edwards v. Cuba 
R. R. Co., 268 U. S. 628) even 
though usually not gratuitous in the 
contract sense. If the same principles 
apply in determining the transferee’s 
basis under Section 113(a) (8), as 
the regulations seem to indicate, 
these decisions, disallowing deprecia- 
tion in respect of properties received 
directly from the community group, 
may be open to question. 

On the same general subject see 
Fairid-Es-Sultaneh v. Commissioner, 
160 F. (2d) 812, involving a donee’s 
basis in respect of certain property 
acquired under an antenuptial con- 
ract. This case is noted in 33 A.B.- 
\.J. 630; June, 1947. 


Some Recent Cases 

of Interest to Lawyers 

Commissioner v. Heide (CCH ‘Tax 
Service, par. 9122). The Second Cir- 
cuit, reversing the Tax Court, disal- 
lows the deduction 
23 (a) (2) of moneys paid by the 
trustee of a family trust in settle- 


under Section 


ment of claims filed against him by 


daleie <olhnel as 





Comments on Argument Against 
Federal Aid to Housing 

To the Editors: 

Your statement in the JOURNAL (Feb- 
ruary issue, page 91) with reference 
to federal housing deserves tremen- 
dous applause. It is easy to agree 
with you that Senator Taft is no 
starry-eyed socialist, and it is also 
easy to agree with Senator Taft in his 
statement that private housing, un- 
inspired by the Government, has 
wholly failed to meet the housing 
needs of the American people. 

Mr. Russell’s statement that we are 
further along with our housing pro- 
gram than Russia or Great Britain 
seems a rather weak statement, par- 
ticularly consider that 
both Britain and Russia had a re- 


when you 
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building program necessitated by the 
destruction of the war. We in this 
country claim that our standard of 
living is the highest in the world, 
and that we can and do produce 
consumer goods in an amount equal 
to the combined total of the rest of 
the world. With such a record, it 
seems idle to compare any phase of 
our life with other countries who are 
struggling to catch up with us. Rath- 
er than to make such comparisons, 
we should try to solve the housing 
problem on the basis of American ex- 
perience. This is no brief for the 
Taft-Ellender-Wagner bill (S. 866; 


80th Congress), but rather it is an 
appeal to reason, and to the members 
of the Bar to open their eyes to re- 
alities of the situation. 





the beneficiaries. The claimants had 
charged the taxpayer (trustee) with 
negligence. In holding that the pay 
ment was not a “necessary” expense 
the Court emphasizes the fact that 
it was within his power to avoid it. 
Congress did not intend “to subsi 
dize delinquent trustees in this way”. 

Friedman v. Delaney (CCH Tax 
Service, par. 9174). The Massachu- 
setts District Court disallows the de- 
duction by a lawyer of moneys paid 
in discharge of a moral obligation. 
The taxpayer had given his profes- 
sional assurance to certain of his cli- 
ent’s creditors that money would bx 
forthcoming to liquidate a proposed 
settlement. Accordingly, when the 
client and his wife (who was to fur 
nish the money) declined to follow 
through, the taxpayer paid the 
amount out of his own pocket. Point 
ing out that the direct payment of 
the client’s debt would not consti 
tute a deductible expense or loss, the 
Court finds no basis for a different 
result merely because the lawyer con 
sidered himself under a moral obli- 
gation to make the payment. 


There are many conclusions made 
in Mr. Russell’s article that are sus- 
pect, because they ignore facts which 
he apparently finds distasteful. It is 
to be hoped that you can secure an 
article, prepared by some open- 
minded person, which will factually 
reply to Mr. Russell’s thesis. 

I wish to heartily thank you for 
expressing the views of a great many 
of your members in your editorial 
comment on this subject. 


WHITWORTH STOKES 
Nashville, Tennessee 


‘Not the Time To Make 

More Socialists Gratuitously" 

To the Editors: 

Hearty congratulations to you and 
your Board of Editors for your ex- 
cellent editorial on “Federal Action 
as to Housing” in your December 
issue (page 1207) and your staunch, 
friendly reply to Horace Russell in 
the February issue (page 91). 
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\ir. Russell’s able reply is definite- 
weakened in persuasiveness by its 
mperance and its name-calling, 
well as by its failure to suggest 
adequate means by which our 


ising shortage may be relieved. If 
have no better answer to the prin- 
les of the pending measure than 


denounce and proscribe them as 
cialist”, and its authors as “mis- 
nary Socialists”, then we are giv- 
» a glamor to socialism, in the eyes 
the homeless, to which it is not 
titled. 

[his is not the time to make more 


cialists gratuitously by refusing 


d to the homeless, and insisting 
idly that even the weakest link in 
r free enterprise system should re- 
iin weak, as a tribute to our devo 
mn to the abuses as well as the ex- 
llences of our free enterprise sys- 
Mm. 
My pride in my membership in 
the American Bar Association is in- 
creased by observing that the Board 
if Editors of our Jou RNAL can speak 
uit forthrightly in favor of the cor- 

ction of such a fundamental lack 
is the want of homes for our people, 
particularly for our returned veter- 
ins. It is by such measures that we 
ncrease the attachment of our people 
» our American way of life, with its 
reedom of opportunity. 

BENJAMIN H. Kizer 


Spokane, Washington 


Give Private Enterprise a Chance 

To Relieve Housing Shortage 

lo the Editors: 

his letter is comment upon the sub 
ject discussed in ‘Federal Aid to 
Housing”, in the February JOURNAL 
page 89). 

Lawyers in the general practice, 
lealing so constantly with the grass- 
oots of private enterprise and of 
overnment, should certainly have 
in opinion on the question of hous- 
ing. In order that the Association 
may reach a sound decision on this 
question, many lawyers should voice 
their “horseback” opinions. Here is 
an outline of mine: 

1. Congress and OPA have delib- 


rately dealt unfairly with landlords. 
Congress and OPA have retained a 





war-time “price-freeze” on this par- 
ticular class, which politically has 
not been numerous enough or well- 
organized enough to take care of it- 
self. 

2. That treatment has 
boomeranged to drive almost all the 


unfair 


rental properties off the market; has 
compelled millions of tenants to buy 
or build properties at a figure of ap- 
proximately 200 to 300 per cent of 
pre-war prices. That kind of “pro- 
tection” is a farce to tenants, buyers 
and owner-builders! 

3. Thus, Congress and the OPA 
have failed in the original objective 
to furnish low-cost (or less-than-cost) 
housing to any one. Congress and the 
OPA have persisted in their original 
error of penalizing landlords as a 
class, although the failure of Con- 
eress and the OPA to reach their ob- 
jective (low-cost or less-than-cost 
housing to tenants, buyers, and own- 
er-builders) has long been evident 
to everyone. Even tenants, who have 
for a time unfairly received housing- 
at-less-than-cost, have lived and now 
live in constant jeopardy of being 
compelled to buy or build in a mar- 
ket inflated by an increase of 100 to 
200 per cent over pre-war prices. 

1. By a continued and utterly un- 
fair price freeze (only in the rental 
enterprise, and not elsewhere) and 
by government threats to go into the 
housing business, Congress and the 
OPA have deliberately, if not de- 
signedly driven landlords to even- 
tually sell all existing rental proper- 
ties and to refuse to build any new 
rental properties. 

5. Congress and the OPA are now 
using their own miserable failure in 
a rental and building program to 
urge that private enterprise can not 
meet the problem. Congress and the 
OPA have deliberately, if not design- 
edly, persisted in a course which has 
created an emergency in housing. Jt 
is now presenting this self-created 
emergency to suggest federal housing 
as the only answer! 

6. The jurisdiction of the OPA if 
it is continued should be trimmed 
down to the prosecution of extreme 
instances (not many) of greedy land- 
lords who might (if uncontrolled) 
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charge exhorbitant rentals. 

7. Congress and the OPA should 
at once announce as a definite and 
permanent program, and gradually 
permit, a reasonable rise in rentals 
to compensate for cost or replace- 
ment cost of rental housing plus a 
fair return for investment and man- 
agement. Private 
quickly do the rest. 

8. If there is a public situation 
(and there may be) which requires, 
now and for long years to come, that 
tenants receive housing-at-less-than- 
cost, the public through its govern- 
ment and not the landlords, should 
subsidize such housing, to be pro- 


enterprise will 


vided by private enterprise. 

9. Thus, let’s give private enter- 
prise (the people with the experience 
and the know-how in housing) a fair 
chance to function, by the prospects 
of a reasonable profit. Let’s give pri- 
vate enterprise a chance to make 
good without having to meet govern- 
ment-in-housing-at-less-than-cost com- 
petition. Government in business 
never competes fairly; never uses the 
yardstick that private business has to 
use; never has any lack of credit to 
show up its mistakes or stop its 
proven follies; always uses its prestige 
to upset our business system and not 
only for the period of its self-created 
emergency but for years to come. 

It is time for government to give 
landlords, investors, and builders the 
definite assurance that the govern- 
ment will stay out of the building 
business and that private enter- 
prise (particularly landlords) will no 
longer be unfairly asked to furnish 
housing-at-less-than-cost. Surely the 
American Bar Association will take 
that stand. 

WILBuR J. BRIDGES 

Des Moines, Iowa 

Epitor’s Nore: Mr. Bridges’ views 
will be read with interest, as those of 
a valued member of our Association 
since 1937. By no means all of our 
readers will agree with his reiterated 
linking of the “Congress and the 
OPA” as sharing a joint responsi- 
bility for the inadequacy of housing. 
The recommendations made on this 
subject by the House of Delegates on 
February 24, as reported elsewhere in 
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this issue, will be regarded by many 
as the desirable lines for prompt ac- 
tion by the Congress. 


W.LLR. 


What Should New York Do 
About New Jersey Lawyers? 


To the Editors: 

In the January JOURNAL (page 69), 
there is a letter by Mr. Robert Gib- 
son pertinent to New Jersey’s re- 
quirements for admission to practice. 


25 


Prescinding entirely from the opin- 
ions expressed by Mr. Gibson but 
sticking to the same point, the atti- 
tude of the State of New York in 
connection with this matter has for 
some time puzzled me. The natural 
proximity of New York and New 
Jersey makes it quite convenient fon 
attorneys properly admitted to the 
Bar to practice in either State. New 
York permits attorneys from New 
Jersey to cross the river and become 
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Association of the Bar Tries 
““Rule"’ for Interesting Debate 


® When the Association of the Bat 
of the City of New York convened 
for its stated meeting on March 9, 
the principal item on its calendar 
was a resolution asking amendment 
of the Elston bill (H.R. 2575) as to 
military justice, The attendance in- 
dicated that considerable debate 
would take place on this, as a de- 
termined effort was to be made to 
convince those present that the As- 
sociation should not support the 
stand voted by the House of Dele- 
gates on February 23, in endorsing 
again the recommendations of the 
Vanderbilt Committee, as reported 
elsewhere in this issue, for the ending 
of “command control’ over the 
quasi-judicial proceedings of Army 
courts martial. 

President Harrison Tweed placed 
before the meeting a “rule’’, doubt- 
less of his own devising, for conduct- 
ing the debate. A half-hour of time 
was to be given to each the Asso- 
ciation’s Committee and the organ- 
ized opposition to the Committee’s 
resolution, each side to control and 
divide its own time. Then half an 
hour was to be available for speakers 
from the floor, those for and against 


the resolution to alternate, under a 
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five-minute rule. All of the time 
limitations were to be strictly en- 
forced. At the end of the ninety min- 
utes, a vote was to be taken on the 
resolutions or on any action moved 
as to them, without further debate. 
The required two-thirds’ vote of 
members present adopted this spe- 
cial parliamentary “rule”, which re- 
sembled those resorted to by the 
Rules Committee of the national 
House of Representatives to enable 
prompt majority action. 

The discussion proceeded, and the 
result was a vivid and interesting 
debate. The Committee on Military 
Justice submitted the following reso- 
lution and stated that it had pre- 
pared appropriate amendments to 
the Elston bill to effectuate it: 

Resotvep, that this Association 
urges amendment of H.R. 2575 to 
provide (a) that the power to appoint 
courts, assign defense counsel and re 
view sentences be transferred from 
command to an independent Judge 

Advocate General’s Department, re- 

serving to command the right to refer 

cases for trial, control the prosecution 
and exercise clemency with respect to 
sentences; (b) that both prosecutors 
and assigned defense counsel must be 
lawyers; (c) that defense counsel shall 
have the opportunity to present their 
views on review; and (d) that a ci- 
vilian commission be constituted con- 
tinuously to study the operations of 





admitted on motion after a_bric{ 
residence period. New Jersey, as Mi 
Gibson points out, has adopted ai 
entirely different attitude. 

It seems to me in the absence ol 
a reciprocity agreement between the 
States, New York owes the attorneys 
of that State an explanation as to 
why its requirements are less strict 
than those of its neighbor. 

EDWARD F. CAVANAGH, JR. 

New York City 


military justice and make_ periodic 

recommendations for its improvement 

and 

Be Ir FurtTHer REsocven, that this 
Association authorizes its Special Com 
mittee on Military Justice, alone or in 
conjunction with others likeminded, 
to take all proper steps necessary o1 
desirable to carry out the foregoing 
resolution. 

The Committee stated its consid 
ered judgment to be “that the Elston 
bill fails to accomplish essential re 
forms. If the bill is amended to 
check command control, it can still 
become an effective instrument of 
reform. Failing amendment there 
will be the appearance, but not the 
substance, of reform; and the oppor- 
tunity to create a fair and impartial 
system of military justice will have 
been frittered away.” The Commit- 
tee called attention to two further 
aspects of its proposals. 

First: A permanent civilian adviso- 
ry commission should be created in 
the Office of the Secretary of Defense, 
continuously to observe the opera- 
tions of military justice and to make 
periodic recommendations to the Sec- 
retary for its revision. 

Second: On review, defense counsel 
should be offered an opportuntiy ade- 
quately to present substantial errors 
committed at the trial. The present 
system affords no such opportunity as 
a matter of right. 

Colonel Frederick V. P. Bryon, 
Chairman of the Committee, made 
the opening argument, and was fol- 
lowed by Leonard M. Wallstein, Jr. 
Former Supreme Court Justice Philip 
J]. McCook, J. Howard Rossback and 
Former Secretary of War Robert P. 
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Patterson, divided the time in op- 

sition. Judge Patterson made his 
plea against (a) of the resolution. 
I hen George A. Spiegelberg closed 
the debate for the Committee, of 
hich the other members were Ar- 
thur E. Farmer and Richard H. 
Wels. 

\nimated speeches under the five 
inute rule followed. Practically ev- 
1y speaker for or against the resolu- 


ion had had field experience with 
military justice. 
young line officers of World War II 
vave vivid accounts of what they had 


Particularly the 


seen as to command control over 
courts martial, The debate was not 
it all in generalizations. 

\t its close, a motion to exclude 
special courts martial from the reso- 
lutions was defeated. The Commit- 
ee’s recommendations were then 
adopted by a vote of 130 to 48. 
Ihe Association thus aligned itself 
staunchly in support of the position 
taken by the House of Delegates and 
many large local Bar Associations. 
he belief was practically unanimous 
that President ‘Tweed’s “rule” had 
vorked fairly and admirably, and 
nabled the adjournment of the 
meeting at an early hour. 

3efore the action on the Elston 
bill, the Association’s Committee on 
the Bill of Rights offered the follow- 


ing which its Chairman, Henry A. 





FORMER PRESIDENT CARL B. RIX, of the American Bar Association, addresses the 
Fifth Conference of the Inter-American Bar Association, convened in Lima, Peru, 


November 25 to December 8. Left to right are Hernando de Lavalle, resident of 


Johnston, said had been embodied 
in legislation passed in Albany the 
day before: 

RESOLVED, that this Association 
favors the enactment in New York 
State of a fair educational practices 
law providing for the establishment 
within the Education Department of 
machinery for (1) investigation of dis- 
crimination in admissions to educa- 
tional institutions at the post-second- 
ary school level because of race, re- 
ligion, color or national origin; (2) 
use of educational, conciliatory and 
other informal methods looking to- 
ward the elimination of such discrimi- 
nation, and (3) issuance by the Board 
of Regents after public hearings of 
cease and desist orders, enforceable in 
the Courts, such law to provide ex- 
emption to religious or sectarian in- 
stitutions insofar as distinctions based 
on religion are concerned and to ex- 
empt completely institutions not re- 
ceiving public funds or tax exemption. 
No one took the floor in opposi- 

tion to the resolution, but there was 
a substantial negative vote heard 
when it was passed. 

The vigilance of the Association 
in matters affecting the State judici- 
ary was instanced when, at the open- 
ing of the meeting, Former Corpora- 
tion Counsel Paul A. Windels took 
the floor to protest pending bills in 
the State Legislature to create an ad- 
ditional county judge in Bronx 
County, an additional surrogate in 
King’s County (Brooklyn), and an 
additional surrogate in New York 





the Inter-American Bar Association; Jose Luis Bustamante y Rivero, President of Peru; 


George M. Morris, of the District of Columbia, Chairman of the Executive Committee 
of the Association; Mr. Rix; and William Roy Vallance, Secretary-General of the 


Association. 





County. He characterized these as 
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plainly the products of bi-partisan 
political deals, as no survey had 
shown the need for the creation of 
these additional judicial offices. He 
offered a resolution strongly oppos- 
ing the bills “in the absence of an 
authoritative finding of need”. As 
the Bronx County bill had passed 
the Legislature the day before, Mr. 
Windels’ resolution was supplement- 
ed by the creation of a special com- 
mittee to call on Governor Dewey 
and oppose this bill and any of the 
others if passed. The resolution as 
amended was adopted with one dis- 
senting vote. 


Amendment of Soldiers’ and 
Sailors’ Civil Relief Act Urged 
® In the first proposal of its kind to 
come to Broward 
County Bar Association in Florida 


attention, the 


has stated its opinion to be in favor 
of repeal of the sections of the Sol- 
diers’ and Sailors’ Civil Relief Act 
which preclude default judgments 
against defendants until after deter- 
mination of their military status. 
Che following was adopted: 
RESOLVED, That it is the consensus 

of the Bar Association of Broward 
County, Florida, that those sections of 
the Soldiers’ and Sailors’ Civil Relief 
Act which preclude the entry of de- 
faults against defendants until after 
determination of their military status 
no longer serve a useful purpose, but 
instead are a hindrance to the efficient 
disposition of litigation; and that such 
provisions should be repealed. 

The resolution directed the secre- 
tary to send copies of it to Florida 
representatives in the Congress, the 
Florida Bar Journal and this Jour- 
NAL in an effort to secure their co- 
operation in behalf of repeal. 


California Bar Urges Filling 

of Vacancy in U.S. Court 

® President Truman has been urged 
by the State Bar of California to 
earliest possible filling of the va- 
cancy which was created in the 
United States District Court for the 
Northern District of California by 
the retirement of Judge A. F. St. Sure 
several months ago. The resolution 
adopted by the Board of Governors 
and forwarded to President Truman 
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Letters to the Editors 


this issue, will be regarded by many 
as the desirable lines for prompt ac- 
tion by the Congress. 


WV ohn BR 


What Should New York Do 
About New Jersey Lawyers? 


To the Editors: 

In the January JOURNAL (page 69), 
there is a letter by Mr. Robert Gib- 
son pertinent to New Jersey's re- 
quirements for admission to practice. 


25 


Prescinding entirely from the opin- 
ions expressed by Mr. Gibson but 
sticking to the same point, the atti- 
tude of the State of New York in 
connection with this matter has for 
some time puzzled me. The natural 
proximity of New York and New 
Jersey makes it quite convenient fon 
attorneys properly admitted to the 
Bar to practice in either State. New 
York permits attorneys from New 
Jersey to cross the river and become 
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Association of the Bar Tries 
‘Rule’ for Interesting Debate 


® When the Association of the Bar 
of the City of New York convened 
for its stated meeting on March 9, 
the principal item on its calendar 
was a resolution asking amendment 
of the Elston bill (H.R. 2575) as to 
military justice, The attendance in- 


dicated that considerable debate 
would take place on this, as a de- 
termined effort was to be made to 
convince those present that the As- 
sociation should not support the 
stand voted by the House of Dele- 
gates on February 23, in endorsing 
again the recommendations of the 
Vanderbilt Committee, as reported 
elsewhere in this issue, for the ending 
of “command control’ over the 
quasi-judicial proceedings of Army 
courts martial. 

President Harrison Tweed placed 
before the meeting a “rule’’, doubt- 
less of his own devising, for conduct- 
ing the debate. A half-hour of time 
was to be given to each the Asso- 
ciation’s Committee and the organ- 
ized opposition to the Committee’s 
resolution, each side to control and 
divide its own time. Then half an 
hour was to be available for speakers 
from the floor, those for and against 


the resolution to alternate, under a 
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five-minute rule. All of the time 
limitations were to be strictly en- 
forced. At the end of the ninety min- 
utes, a vote was to be taken on the 
resolutions or on any action moved 
as to them, without further debate. 
The required two-thirds’ vote of 
members present adopted this spe- 
cial parliamentary “rule”, which re- 
sembled those resorted to by the 
Rules Committee of the national 
House of Representatives to enable 
prompt majority action. 

The discussion proceeded, and the 
result was a vivid and interesting 
debate. The Committee on Military 
Justice submitted the following reso- 
lution and stated that it had pre- 
pared appropriate amendments to 
the Elston bill to effectuate it: 

ResoLvep, that this 


urges amendment of H.R. 2575 to 
provide (a) that the power to appoint 


Association 


courts, assign defense counsel and re 
view sentences be transferred from 
command to an independent Judge 
Advocate General’s Department, re- 
serving to command the right to refer 
cases for trial, control the prosecution 
and exercise clemency with respect to 
sentences; (b) that both prosecutors 
and assigned defense counsel must be 
lawyers; (c) that defense counsel shall 
have the opportunity to present their 
views on review; and (d) that a ci- 
vilian commission be constituted con- 
tinuously to study the operations of 





admitted on motion after a_ bri 
residence period. New Jersey, as M: 
Gibson points out, has adopted ai 
entirely different attitude. 

It seems to me in the absence of 
a reciprocity agreement between the 
States, New York owes the attorneys 
of that State an explanation as to 
why its requirements are less strict 
than those of its neighbor. 

EDWARD F, CAVANAGH, JR. 

New York City 


military justice and make_ periodic 

recommendations for its improvement 

and 

Be It FurTHER RESOLVED, that this 
Association authorizes its Special Com 
mittee on Military Justice, alone or in 
conjunction with others likeminded, 
to take all proper steps necessary 01 
desirable to carry out the foregoing 
resolution. 

Ihe Committee stated its consid 
ered judgment to be “that the Elston 
bill fails to accomplish essential re 
forms. If the bill is amended to 
check command control, it can still 
become an effective instrument of 
reform. Failing amendment there 
will be the appearance, but not the 
substance, of reform; and the oppor- 
tunity to create a fair and impartial 
system of military justice will have 
been frittered away.” The Commit- 
tee called attention to two further 
aspects of its proposals. 

First: A permanent civilian adviso- 
ry commission should be created in 
the Office of the Secretary of Defense, 
continuously to observe the opera- 
tions of military justice and to make 
periodic recommendations to the Sec- 
retary for its revision. 

Second: On review, defense counsel 
should be offered an opportuntiy ade- 
quately to present substantial errors 
committed at the trial. The present 
system affords no such opportunity as 
a matter of right. 

Colonel Frederick V. P. Bryon, 
Chairman of the Committee, made 


the opening argument, and was fol- 
lowed by Leonard M. Wallstein, Jr. 
Former Supreme Court Justice Philip 
J. McCook, J. Howard Rossback and 
Former Secretary of War Robert P. 
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Patterson, divided the time in op- 
sition. Judge Patterson made his 
plea against (a) of the resolution. 
lhen George A. Spiegelberg closed 

debate for the Committee, of 
hich the other members were Ar- 
thur E. Farmer and Richard H. 


\nimated speeches under the five 

inute rule followed. Practically ev- 

y speaker for or against the resolu- 
tion had had field experience with 
nilitary justice. Particularly — the 
young line officers of World War II 
eave vivid accounts of what they had 
seen as to command control over 
courts martial, The debate was not 
t all in generalizations. 

\t its close, a motion to exclude 
special courts martial from the reso- 
lutions was defeated. The Commit- 

s recommendations were then 
adopted by a vote of 130 to 48. 
[he Association thus aligned itself 
staunchly in support of the position 
taken by the House of Delegates and 
many large local Bar Associations. 
he belief was practically unanimous 
that President Tweed’s “rule” had 
vorked fairly and admirably, and 
nabled the adjournment of the 
ineeting at an early hour. 

3efore the action on the Elston 
bill, the Association’s Committee on 
the Bill of Rights offered the follow- 
ing which its Chairman, Henry A. 


s 





FORMER PRESIDENT CARL B. RIX, of the American Bar Association, addresses the 


Fifth Conference of the Inter-American Bar Association, convened in Lima, Peru, 


November 25 to December 8. Left to right are Hernando de Lavalle, resident of 
the Inter-American Bar Association; Jose Luis Bustamante y Rivero, President of Peru; 
George M. Morris, of the District of Columbia, Chairman of the Executive Committee 
of the Association; Mr. Rix; and William Roy Vallance, Secretary-General of the 


Association. 


Johnston, said had been embodied 
in legislation passed in Albany the 
day before: 

RESOLVED, that this Association 
favors the enactment in New York 
State of a fair educational practices 
law providing for the establishment 
within the Education Department of 
machinery for (1) investigation of dis- 
crimination in admissions to educa- 
tional institutions at the post-second- 
ary school level because of race, re- 
ligion, color or national origin; (2) 
use of educational, conciliatory and 
other informal methods looking to- 
ward the elimination of such discrimi- 
nation, and (3) issuance by the Board 
of Regents after public hearings of 
cease and desist orders, enforceable in 
the Courts, such law to provide ex- 
emption to religious or sectarian in 
stitutions insofar as distinctions based 
on religion are concerned and to ex- 
empt completely institutions not re- 
ceiving publicfunds or tax exemption. 
No one took the floor in opposi- 

tion to the resolution, but there was 
a substantial negative vote heard 
when it was passed. 

The vigilance of the Association 
in matters affecting the State judici- 
ary was instanced when, at the open- 
ing of the meeting, Former Corpora- 
tion Counsel Paul A. Windels took 
the floor to protest pending bills in 
the State Legislature to create an ad- 
ditional county judge in Bronx 
County, an additional surrogate in 
King’s County (Brooklyn), and an 
additional surrogate in New York 
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County. He characterized these as 
plainly the products of bi-partisan 
political deals, as no survey had 
shown the need for the creation of 
these additional judicial offices. He 
offered a resolution strongly oppos- 
ing the bills “in the absence of an 
authoritative finding of need”. As 
the Bronx County bill had passed 
the Legislature the day before, Mr. 
Windels’ resolution was supplement- 
ed by the creation of a special com- 
mittee to call on Governor Dewey 
and oppose this bill and any of the 
others if passed. The resolution as 
amended was adopted with one dis- 
senting vote. 


Amendment of Soldiers’ and 
Sailors’ Civil Relief Act Urged 


® In the first proposal of its kind to 
Broward 
County Bar Association in Florida 


come to attention, the 
has stated its opinion to be in favor 
of repeal of the sections of the Sol- 
diers’ and Sailors’ Civil Relief Act 
which preclude default judgments 
against defendants until after deter- 
mination of their military status. 
The following was adopted: 
RESOLVED, That it is the consensus 

of the Bar Association of Broward 
County, Florida, that those sections of 
the Soldiers’ and Sailors’ Civil Relief 
Act which preclude the entry of de- 
faults against defendants until after 
determination of their military status 
no longer serve a useful purpose, but 
instead are a hindrance to the efficient 
disposition of litigation; and that such 
provisions should be repealed. 

The resolution directed the secre- 
tary to send copies of it to Florida 
representatives in the Congress, the 
Florida Bar Journal and this Jour- 
NAL in an effort to secure their co- 
operation in behalf of repeal. 


California Bar Urges Filling 

of Vacancy in U.S. Court 

® President Truman has been urged 
by the State Bar of California to 
earliest possible filling of the va- 
cancy which was created in the 
United States District Court for the 
Northern District of California by 
the retirement of Judge A. F. St. Sure 
several months ago. The resolution 
adopted by the Board of Governors 
and forwarded to President Truman 
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by F. M. McAuliffe, President of the 
State Bar, reads: 

WHEREAS, a vacancy has existed for 
some months in the United States Dis- 
trict Court for the Northern District 
of California and, from information 
before this Board, it appears that the 
work of the Court is accumulating 
due to an insufficient number of judges 
and that there is urgent and immedi- 
ate need that the vacancy be filled in 
the interest of the proper administra 
tion of justice by said Court; 

Now THEREFORE BE It RESOLVED, 
That the Board of Governors of the 
State Bar of California respectfully re 
quests and urges that at the earliest 
possible moment the President of the 
United States nominate a person to 
fill said vacancy. 


Ethics Opinions of New York 
County Lawyers’ Association 


® Two opinions have recently been 
announced by the Committee on 
Professional Ethics of the New York 
County Lawyers’ Association. 





In No. 379 the committee ruled 
that inclusion in a professional an- 
nouncement, addressed to members 
of the legal profession only, of aca- 
demic degrees and affiliation with ed- 
ucational institutions as teachers was 
objectionable. 

In No. 380 the Committee held 
that under Canon 6 an attorney who 
is a principal officer of a real estate 
corporation may represent the pur- 
chaser of realty from that corpora- 
tion, provided the attorney makes a 
full disclosure of his adverse inter- 
ests to both the seller and the pur- 
chaser, and, if after such disclosure, 
the seller and all other parties con- 
sent to his representing the pur- 
chaser. It was added that in such a 
situation the attorney’s conduct as 
broker “must conform to the high 
standards of professional conduct 
imposed by the Canons of Profes- 
sional Ethics’. 


Wisconsin Considers ‘‘Minnesota 





Plan’’ for Expert Medical Testimony 


= A useful mid-winter institute was 
held by the State Bar Association of 
Wisconsin at Milwaukee on Feb 
ruary 20 and 21, with James M. 
Douglas, Justice of the Supreme 
Court of Missouri, as principal speak- 
er, on “Judicial Selection and Ten- 
ure: Missouri Plan” (see 33 A.B.A.] 
1169; December, 1947) . 

As a result of an address by Osca: 
T. Toebaas, of Madison, on “Expert 
Medical Testimony”, the Association 
referred the “Minnesota plan” of ex- 
pert medical testimony to a commit- 
tee for report and recommendations 
as to whether it should be adopted 
in Wisconsin. 

An interesting feature was a de 
bate, staged by the Constitution and 
Citizenship Section, concerning the 
decision of the Supreme Court in 
Harris v. U.S. (331 U.S. 145). 


First Natural Law Institute Held at Notre Dame 


® Bringing to the College of Law of 
the University of Notre Dame many 
lawyers, legal philosophers and schol- 
ars, the First Natural Law Institute 
was convened at Notre Dame last 
December 12 and 13. Its purpose was 
to examine the natural-law philoso- 
phy of jurisprudence and to en- 
courage interest in that philosophy 
among American lawyers. 

Dean Clarence E. 
that the natural law concept, inher- 
ent in the Judaeo-Christian tradi- 
tion, had been “the philosophy of the 


Manion, urged 
c 


Founding Fathers and found concise 
expression in the American Declara- 
tion of Independence as well as in 
the constitutions of practically all of 
the States”. Ben W. Palmer, practic- 
ing lawyer and Special Lecturer in 
the University of Minnesota, predict- 
ed a reversion to “primeval chaos” 
should a pragmatic philosophy dom- 
inate our law, particularly American 
constitutional law. He declared that 


“the answer lies in the further in- 
vigoration and wider acceptance of 
scholastic natural law; that natural 
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law which represents the experienced 
reason of men of many races, tongues 
and cultures since far before the birth 
of Christ; that natural law whose 
achievements for fifteen centuries the 
Carlyles have traced, to which Coke 
and our revolutionary forefathers ap- 
pealed, and which for the Founding 
Fathers was the one sure basis of con- 
stitutional liberty in America, indeed 
in any land at any time”. 

Purely philosophical aspects of nat- 
ural law were discussed by Professor 
Mortimer J. Adler, Professor of the 
Philosophy of Law at the University 
of Chicago, who described the uni- 
versality of the natural law concept 
and showed how, to a greater or lesser 
degree, it may be found in the teach- 
ing of the Stoics, Plato, Aristotle and 
(among thinkers of modern times) 
even Kant and Hobbes. 

Harold R. McKinnon, of San Fran- 
cisco, whose controversy with Rich- 
ard E. Danielson, Associate Editor of 
the Atlantic Monthly, is recalled by 
readers of the JourNAL, (33 A.B.A.J. 
887; September, 1947) spoke on the 





relationship between natural law and 
positive or civil law. He emphasized 
the evil effects of pragmatism in 
American law and showed the need 
for a better understanding of the 
principles of natural law by Ameri- 
can lawyers and judges. He stressed 
that, whether American lawyers real- 
ize it or not, our constitutions make 
it necessary for judges to apply nat- 
ural-law concepts in their interpreta- 
tion of the “due process” clauses. 
The Notre Dame Lawyer reports 
that the Institute was concluded by 
an address entitled “The Eternal 
Law”, by Rev. William J. Doheny, 
C.S.C., the first and only American 
Procurator and Advocate of the Tri- 
bunal of the Apostolic Signatura and 
of the Sacred Roman Rota. Students 
of the College of Law of the Univers- 
ity participated in discussions in con- 
nection with the addresses. The 
Institute was presided over by Rev. 
John J. Cavanaugh, C.S.C., President 
of Notre Dame, and the Honorary 
Chairman was the Rt. Reverend 


John F. O’Hara, Bishop of Buffalo. 
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Opinion of Professional Ethics Committee 





OPINION NO. 276 


(September 20, 1947) 


ADVERTISING, DIRECT OR INDIRECT 
— Professional Cards — Since 1937 
Amendment to Canons publication not 
permitted other than in approved law 
lists. 

Canons 27, 43 

Opinions 11, 24, 69, 123, 182, 203, 
251, 260 

® Inquiry has been made of the Com- 
mittee as to whether Canons 27 and 43, 
as amended in 1937, 1942 and 1943, 
permit the publication of a professional 
card in any publication other than a law 
list. 

While this question is ruled directly by 
prior opinions of this Committee, the 
misunderstanding with regard to the 
matter is apparently so general as to 
warrant a review of the question. 

The Opinion was stated by Mr. Drinker, 

Messrs. Brand, Jackson, Houghton, Miller, 
Shackleford and Wuerthner concurring. 
" Forty years ago when the Canons 
were originally adopted it was quite 
the usual thing for a lawyer to insert 
in local newspapers a card giving his 
name, address, telephone number 
ind special branch of the law 
practiced by him. This was ap- 
parently justified by local custom, 
particularly in small communities. 

The Canons as originally adopted 
did not forbid this practice, Canon 
27 as adopted in 1908 providing as 
follows: 

The publication or circulation of 
ordinary simple business cards, being 
a matter of personal taste or local 
custom, and sometimes of convenience, 
is not per se improper. 

In 1937 the Canon was completely 
redrafted to read as follows: 

The customary use of simple pro- 
fessional cards is permissible. Publi- 
cation in approved law lists and legal 
directories, in a manner consistent 
with the standards of conduct imposed 


by these Canons, of brief biographical 
data is permissible. This may include 


only a statement of the lawyer’s name 
and the names of his professional 
associates, addresses, telephone num- 
bers, cable addresses, special branches 
of the profession practiced, date and 
place of birth and of admission to the 

Bar, schools attended with dates of 

graduation and degrees _ received, 

public offices and posts of honor held, 

Bar and other association memberships 

and, with their consent, the names of 

clients regularly represented. This 
does not permit solicitation of profes- 
sional employment by circulars, or 
advertisements or by personal commu- 
nications or interviews not warranted 
by personal relations. It is unprofes- 
sional to endeavor to procure pro- 
fessional employment through touters 
of any kind. Indirect advertisements 
for professional employment, such as 
furnishing or inspiring newspaper 
comments, or procuring his photo- 
graph to be published in connection 
with causes in which the lawyer has 
been or is engaged or concerning the 
manner of their conduct, the magni- 
tude of the interest involved, the 
importance of the lawyer’s position, 
and all other like self-laudation, offend 
the traditions and lower the tone of 
our profession and are reprehensible. 

It will be noticed that the original 
drafts provided for the “publication 
or circulation of ordinary simple 
business cards,” while the amend- 
ment of 1937 provided for the 
“customary use of simple professional 
cards” and specified the items per- 
missible for “publication in approved 
law lists.” 

Canon 43 was originally entitled 
“Professional Card” and _ provided 
that: 

The simple professional card men- 
tioned in Canon 27 may with propriety 
contain only a statement of his name 
(and those of his lawyer associates) , 
profession, address, telephone number 
and special branch of the profession 
practiced. 


This Canon was amended in 1933 


» read as follows: 

A lawyer’s professional card may 
with propriety contain only a state- 
ment of his name (and those of his 


a 


lawyer associates) , profession, address, 
telephone number, and special branch 
of the profession practiced. The inser- 
tion of such card in reputable law 
lists is not condemned and it may 
there give references or name clients 
for whom the lawyer is counsel, with 
their permission. 

In 1937 Canon 43 was again 
amended, both in its title and in its 
text to read as follows: 

Approved Law Lists. It shall be 
improper for a lawyer to permit his 
name to be published after January |, 
1939, in a law list that is not approved 
by the American Bar Association. 

In 1943 the Canon was amended 
to its present form as follows: 

Canon 43. Approved Law Lists. 

It shall be improper for a lawyer to 
permit his name to be published in a 
law list the conduct, management or 
contents of which are calculated or 
likely to deceive or injure the public 
or the profession, or to lower the 
dignity or standing of the profession. 
This Committee had held, under 

Canons 27 and 43 as they were 
worded prior to 1937, that where 
local custom permitted, a simple 
“business” or “professional” card 
might be “published” in a local 
newspaper. Opinion 11. 

Prior to the amendment of 1937 
to Canon 27 specifying “only” what 
may be included in law lists, the 
Committee was asked whether the 
biographical matter in a law list 
might “with propriety include the 
age of the lawyer, date of his ad- 
mission, membership in bar associ- 
ations and legal fraternities and 
other like matters; or should be 
limited to the professional card 
sanctioned by Canon 27, defined by 
Canon 43.” 

In Opinion 69 (1932) the Commit- 
tee had held that it was improper 
for the bar association of a metro- 
politan city to publish in a daily 
paper a list of the law firms in that 
city who would agree to subscribe at 
certain fixed rates. This being before 
the formation of the special Commit- 
tee on Law Lists, this Committee 
held that these papers were not a 
“law list”. Mr. Evans dissented, being 


of the opinion that professional 
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16 


Opinion of Professional Ethics Committee 


cards might still be published in 


newspapers not a law list. He had 
taken no part in Opinion 24. 

In Opinion 123 (1934) the Com- 
mittee said: 

We do not upon. the 
question of whether a law list might 
with propriety contain biographical 
data of the character enumerated in 
the question, where the lawyer does 
not directly or indirectly pay for or 


here pass 


procure such publication and it is 
compiled solely for the information of 
persons who may desire to employ or 
procure the services of lawyers, and 
information as 
desire. See 


it is limited to such 
they would 
Opinion 24. 
In Opinion 24 (1930), 
referred to, the Committee had held 
that the 
“ordinary 


generally 
above 


permission to publish 


” 


simple business cards 
where a “matter of local custom’, 
did not permit the publication of 
such cards in association or society 
journals or programs, which no 
“local custom” sanctioned, the Com- 
mittee saying: “As this sanction is an 
exception to a well established prin- 
ciple the Committee does not believe 
it should be extended to other publi- 
cations or other customs.” 

In Opinion 182, rendered in 1938 
after the adoption of the extensive 
amendment of Canon 27, the Com- 


mittee was asked whether it was 


(Continued from page 299) 
law—and its purpose the universal 
guarantee of the Four Freedoms. ‘To 
give meaning to such a broad guar- 
antee, he posits a limitation of sover- 
eignty, effective democratic processes 
throughout most of the world, the 
outlawry of war except in “legitimate 
self defense”, and—most important 
the creation of an international “su- 
perstate”” powerful enough to call to 
account transgressor states and in- 
dividuals. 

The accomplishment of such a 
program calls, of course, for a large 
measure of control by the interna- 


tional organization; and in the sec- 
ond part of his book, Dr. Americano 
discusses the form which that organi- 
zation should take. As much of the 
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proper, since such amendment, for a 
lawyer to publish a simple profes- 
sional card in a local newspaper or 
in any publication other than an 
approved law list or legal directory. 
The Committee, after referring to its 
decisions prior to the 1937 amend- 


ment, when Canon 27 permitted 
the “publication or circulation of 
ordinary simple business cards” as a 
matter of ‘‘local custom’’, held that 
in view of the substitution by the 
1937 
“customary use” 
sional cards for “publication and 


amendment of the words 


of simple _profes- 


circulation” under “local custom’, 
and in view of the specification of 
exactly what only could be included 
in law lists, the rule had been 
changed and that under the 1937 
amendment the use” 


referred to was only such use as had 


“customary 


been recognized by general custom 
as distinguished from local custom. 
Further that there was no general 
custom sanctioning publication any- 
where save in a law list or legal 
directory. 

“The omission,” said the Commit- 
tee, “of any reference to ‘publication’ 
or ‘local custom’ discloses an intent 
to withdraw the previous sanction 
of any local custom permitting such 


an obvious form of advertisement.” 


“Books for Lawyers’ 


volume was apparently written priot 
to the San Francisco Conference, its 
proposals vary somewhat from those 
adopted in the United Nations Char 
ter, although a conventional tripar- 
tite division of the organization’s 
powers is envisaged. Interesting, 
though of doubtful practicability, is 
the suggestion that the international 
assembly be composed not only of 
delegates representing states, but also 
of other delegates chosen so as to 
give additional voting power to 
states with large literate populations 
and to give representation on a pro- 
portional basis to opposition groups 
within a state. 

While thoughtful and sincere, the 
author’s views cannot be called either 
very original or very profound. A 


It was held that “the Canon does 
not now permit the insertion of a 
professional card in any publication 
other than an approved law list or 
legal directory”. 

This opinion was expressly afirmed 
in Opinion 260. See also, Opinions 
203 and 251]. 

Although Canon 27 was amended 
in 1940, 1942 and 1943, and Canon 
43 amended in 1942, the above inter- 
pretation by the Committee was not 
disturbed, despite the fact that in its 
report to the House of Delegates in 
1938 the Committee specifically re 
ferred to its decision in Opinion 182, 
saying: 

Notwithstanding the action of the 
Association at its last meeting in 
amending Canon 27 and limiting the 
publication of professional cards to 
approved law lists, the Committee 
continues constantly to receive inquiries 
as to the propriety of the publication 
of cards in newspapers or other publi- 
cations which are clearly not law lists. 
The committee has promulgated 
Opinion 182 in which it has taken 
the view that the first sentence of 
Canon 27, providing that “The cus- 
tomary use of simple professional 
cards is permissible” does not permit 
the publication of such cards except 
in approved law lists as subsequently 
provided in the same Canon. 

The 
above ruling. 


Committee adheres to the 


great danger in such a work as this is 
over-simplification of the issues in- 
volved, The affairs of nations are not 
as simple as those of individuals, and 
it does little service to the law of na- 
tions to make them appear so. Analo- 
gies with private law—the assimila- 
tion, for example, of an aggresso1 
nation toa man flourishing a gun ina 
crowded room—are sometimes illumi- 
nating, but one must take care lest 
Dr. Americano 
seems to have fallen into this error, 


the light be false. 


notably in his failure to deal ade- 
quately with the questions of defini- 
tion and degrees with which all law 
is bound up. Thus it is easy to say 
that aggression should be punished 
and potential aggression restrained; 
to rely for their definition, as does 
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the author, on the “judgment of the 
international community” in each 
case is to assume a unity of opinion 
on controversial issues which has 
rarely existed among nations. Like- 
wise his prescription for a peaceful 
world society seems to take too little 
account of economic and emotional 
factors; there are, as all lawyers know, 
limits to effective legal action, wheth- 
er domestic or international. 

In the last part of his book, deal- 
ing with the importance of educa- 
tion as the way to establish interna- 
tional peace and morality, the author 
is eloquent and persuasive. He offers 
constructive suggestions for such edu- 
cation, and emphasizes the key role 
if teachers of international law. All 
can join in his hopes for what edu- 
cation can accomplish toward a bet- 
er world order, 


RICHARD YOUNG 
Cambridge, Massachusetts 


Ry BEL AT LARGE. By George 
Creel, New York: G. P. Putnam’s 
Sons. 1947. $3.75. Pages 384, 

[his isa robustious autobiography. 
It's what the “spot reporter” tele- 
phoned the “rewrite man”. George 
Creel has viewed many facets of the 


\merican scene and has reported 
them all. Apparently he has checked 
none of his impressions and revised 
few of his opinions. He quotes as 
“not entirely untrue” Mark Sulli- 
van’s remark that ‘“‘to Creel there are 
There are 
skunks and the greatest man that 
ever lived. The greatest man that 


only two classes of men. 


ever lived is plural, and includes 
everyone who is on Creel’s side in 
whatever public issue he happens at 
the moment to be concerned with. 
In Creel’s cosmos there are no shad- 
ings and no qualifications. His spec- 
trum contains no mauve, nothing 
but plain black and plain white.” 

page 143). 

While as every lawyer knows, a 
knowledge of such bias on the part 
f a witness enables one better to 
ssess his testimony, it does not nec- 
essarily detract from its value and 
never lessens its interest. 

Perhaps Mr. Creel’s Southern in- 
destined 


him to be a 


heritance 





d’Artagnan of the press. Both par- 
ents were Virginians; his father rode 
with Jeb Stuart and his mother to 
“unreconstructed 
Jackson County, Missouri, 
where they settled after Appomattox, 
was more Southern in sentiment than 
even Virginia. Kansas City and espe- 


the end was an 
rebel”. 


cially Independence were dominated 
by Confederate colonels (no privates 
seem to have survived) who were the 
heroes to boyish worshippers. 

Mr. Creel’s best story concerns a 
golden-bearded beau sabreur of the 
Confederacy. When General Kirby 
Smith’s troop assembled at Shreve- 
port to surrender, General Jo Shelby 
and his legion were not there. They 
had crossed the Rio Grande “rather 
than live under Yankee rule”. In- 
different between the claims of Max- 
imilian and Juarez, General Shelby 
suggested to his men that the days of 
Maximilian were numbered and that 
the main chance pointed to Juarez. 
For the men Colonel Elliott replied 
that they all agreed that the doom 
of the Austrian was sealed and 
that if General Shelby’s honor was 
pledged in any degree “he might de- 
pend upon them to see that his word 
was not forsworn”’. But, Colonel Elli- 
ott added, according to report, the 
Empress Carlota was “one of the 
fairest and noblest of her sex” and 
that if ever a lady stood in need of 
supporting swords it was Carlota. 
“Bowing low, General Shelby rend- 
ered his apologies for a forgetfulness 
that had brought him so close to 
shame.” The next morning, ‘“‘as non- 
chalantly as though he were refusing 
a dinner invitation”, he announced 
that his men had decided to fight for 
Maximilian. Four years later most of 
the command drifted back to Mis- 
souri. One colonel walked into his 
home, threw down his hat, and com- 
plained to his waiting wife: “Good 
Lord, Sally. Dinner not ready yet?’”! 

Most of Mr. Creel’s 
days were spent in Kansas City and 


newspaper 
Denver. In neither city was there 
any lack of interest. The Kansas City 
story is that of the Pendergast ma- 
chine: “We looked on cunning, re- 
sourceful Jim as smartest of the smart, 
and dismissed Tom, his younger 





“Books for Lawyers”’ 





brother, as a thick-skulled, heavy- 
jowled oaf”. (pages 50-51). While 
the affiliation between the Pendergast 
organization and President Truman 
and his father is fully discussed, noth- 
ing is suggested that impugns the 
personal integrity of either of the 
‘Trumans. 

The Denver days were spent on 
various newspapers, including the 
Post, which Fred Bonfils and Harry 
Tammen sank to a new low in Amer- 
ican journalism. 

Of greatest value is Mr. Creel’s 
account of the Wilson, 
Coolidge and Franklin Roosevelt ad- 
ministrations—all of which he saw 


Harding, 


and a part of which he was. Wood- 
row Wilson is Mr. Creel’s chief hero. 
Reconstruction and the sabotaging 
of the League of Nations are to Mr. 
Creel—and I am inclined to think 
that he is not far wrong—the darkest 
While not 
many new facts are adduced, there is 


blots on our history. 


historical value in Mr. Creel’s analy- 
sis of the reasons for Wilson’s break 
with House and for Wilson’s per- 
sonal attendance at the Paris confer- 
ence. No touches are 
added to the generally accepted por- 
traits of Harding and Coolidge. Mr. 
Creel joins the steadily growing cho- 
rus of voices that insist that Herbert 
failed to receive the 


additional 


Hoover has 
credit due him.? 


1. Grover Cleveland appointed General Shel- 
by United States Marshal. 
celebrated General Shelby'’s action in recogniz- 
ing ‘‘the man and brother’ by naming a Negro 
as one of his deputies. While Ol’ Bob proudly 
bore his title ‘his real job was to wait on 
Mars’ Jo, and see to it that the mint juleps 


Eastern newspapers 


were properly frosted’’. (page 26). 

Another story concerns Cleveland. Senator Vest 
answered the charge that Cleveland was the 
father of an illegitimate child: ‘‘What of it?’’ he 
thundered, ‘“‘What of it? We did not enter 
our man in this race as a gelding."’ (pages 54-55) 

2. ‘Out in San Francisco the Bohemian Club 
owns several thousand acres up on the Russian 
River, and every summer sees the entire member- 
ship leaving the city for a month or two in 
the redwoods. Along with the Grove play, the 
Low Jinks, concerts, etc., a feature of the en- 
campment is the noonday talk at the lakeside 
by some member or guest. It was in 1945, if | 
remember correctly, that Mr. Hoover made one 
of these informal addresses, reporting on his 
survey of the European situation. 

“| nearly rolled off the bank into the water 
as | listened to him. Head high, gaze direct, 
he spoke for an hour with a choice of words, 
a vigor of phrase, and a lucidity that would 
not have shamed Woodrow Wilson. | have heard 
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“Books for Lawyers” 


The story of the Franklin Roose- 
velt administrations in frankly de- 
preciatory. Emphasis is placed upon 
Roosevelt’s addiction to improvisa- 
tion and to his “royalty complex”. 
As to the first, in last analysis Mr. 
Creel’s view does not differ greatly 
from that of Frances Perkins. To 
the second he attributes Roosevelt’s 
breaks with both James A. Farley 
and John L. Lewis, for whom Mr. 
Creel seems to have considerable ad- 
miration. Roosevelt’s Court reorgan- 
ization plan is discussed at some 
length. Of major interest is the evo- 
lution of the President’s thought— 
the possibility of reasserting the om- 
nipotence of Congress, a constitu- 
tional amendment, and finally the 
discovery of the vulnerable heel of 
Achilles, the power to enlarge the 
Court. 

Many lawyers are pictured on Mr. 
Creel’s pages: “Jim Reed, my pet 
detestation”; ‘‘medieval McReyn- 
olds”; Judge Ben Lindsey, a mis- 
understood Galahad; Frank P. Walsh, 
“a great lawyer, a persuasive speaker 
and the most authentic liberal I have 
ever known”; John W. Davis, “a 
man of character and preeminent 
ability”; Newton D. Baker, “at the 
end he was praised by General Persh- 
ing, General Dawes, and General 


Harbord as ‘the greatest Secretary of 
War in war that our country has yet 
produced’, but throughout the con- 
flict he was beaten on by a storm of 
ridicule and abuse.” (page 93). 

As the result apparently of a self- 
cross-examination, Mr. Creel does 
confess that “in the course of forty 
years” some of his views “have suf- 
fered radical alteration”. But he 
hastens to add that his belief is still 
firm in the recall of judges and of 
judicial decisions on constitutional 
questions. Most lawyers will disagree 
as to the first of these but some may 
now conclude that the other comes 
nearer making sense than they once 
thought. 

This autobiography is not history. 
History is a considered judgment or 
at least an impartial summing up of 
all the evidence. This is the avowedly 
biased testimony of an informed and 
interested witness. But as such it 
should not be neglected. 

WALTER P. ARMSTRONG 


Memphis, Tennessee 
him ‘many times since then, both from the plat 
form and over the radio, and there is no public 
figure today speaking more convincingly, more 
courageously, or more sanely. Governor Dewey 
may be the titular head of the Republican 
party, but Herbert Hoover is its spiritual leader." 
(page 266). 

3. The Roosevelt | Knew, by Frances Perkins 
The Viking Press, Inc. 1946. 


Exhibition of a Moving Picture 
to Benefit Legal Aid Work 


® A film, “The Paradine Case’, 
which represents a murder trial in 
the historic London criminal Court, 
Old Bailey, with meticulous accuracy 
in the portrayal of the courtroom 
and English law and procedure, will 
be presented in a special premiere 
performance in various cities through- 
out the country under the sponsor- 
ship of the local Bar Association, at 
a price to be set by the local sponsors, 
all net proceeds to be paid over to 
the National Association of Legal 
Aid Organizations for the promotion 
of legal aid work in the United 
States. 


The Association of the Bar of the 
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City of New York, of which the head 
is Harrison Tweed, Chairman of our 
Association’s Committee on Legal 
Aid work, lead off in sponsoring the 
showing. Some sixty such perform- 
ances in as many major cities already 
have been scheduled to be_ held 
during February, March and April. 
Information regarding them, or re- 
garding the scheduling of additional 
ones elsewhere, may be secured from 
the Association of Legal Aid Organi- 
zations, No. 25 Exchange Street, Ro- 
chester, N. Y., or from Arthur E. 
Schoepfer, Executive Director, Amer- 
ican Bar Association Committee on 
Legal Aid Work, 16A Ashburton 
Place, Boston 8, Mass. 








We Recommend ... 

MILL ON LIBERTY AND REPRESEN- 
TATIVE GOVERNMENT. Edited 
with Introductions by R. B. 
McCallum. New York: Macmil- 
lan Company; 1947; $2.25; Pages 
lv, 109. Reviewed on page 294 
of this issue). 

A MODERN LAW OF NATIONS. By 
Philip C. Jessup. New York: 
Macmillan Company; 1948; 
$4.00; Pages 221. (To be re- 
viewed in our May issue). 

I SAW POLAND BETRAYED. By Ar- 
thur Bliss Lane. Indianapolis: 
Bobbs-Merrill Company; 1948; 
$3.50; Pages 344. (Discussed in 
our March issue, page 191). 

THE NATuRAL Law. By Heinrich 
A. Rommen. St. Louis: B. Her- 
der Book Company; 1947; 
$4.00; Pages xi, 290. (Reviewed 
in 33 A.B.A.J. 922; September, 
1947). 

SOME REFLECTIONS ON THE READING 
OF STATUTES. By Felix Frank- 
furter. New York: Association 
of the Bar of the City of New 
York; 1948; $1.50. (See page 
221 of our March issue). 

CONFESSIONS OF AN UNCOMMON AT- 
TORNEY. By Reginald L. Hine. 
New York: Macmillan Com- 
pany; 1947; $4.00; Pages xix, 
268. (Editorial in 34 A.B.A.]J. 
127; February, 1948; review at 
page 141, same issue). 

THE LIFE OF ROSCOE POUND, By 
Paul Sayre. Iowa City, Iowa: 
Law School Committee; 1948; 
$4.50; Pages 412.( Editorial com- 
ment on page 219 of our March 
issue; to be reviewed in our 
May issue). 

HERITAGE OF FREEDOM. By Frank 
Monaghan. Princeton, New Jer- 
sey: Princeton University Press; 
1947; $3.50; Pages 150. (Noted 
in 34 A.B.A.J. 145; February, 
1948). 

ETERNAL LAWYER: A LEGAL BIOGRA- 
PHY OF CICERO. By Robert N. 
Wilkin. New York: Macmillan 
Company; 1947; $3.00; Pages 
xvi, 264. (Reviewed in 33 A.B. 
A.J. 592; June, 1947; editorial 
at page 582, same issue). 
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Proceedings of the House of Delegates: 


February 23-24, 1948 


®This is our usual chronological sum- 
mary, session by session, of the proceed- 
ngs of the House of Delegates at its 
mid-winter meeting in Chicago, this one 
on February 23-24. The actions voted 
were of such significance that a number 
of them have been reported separately 
and more fully in this issue. The following 
narrates numerous other matters which 
should be read by all members, because 
the reports made and the decisions voted 
are important for the public and the 


rofession. 


FIRST SESSION 


# The House of Delegates convened 
mn the morning of February 23 for 
the first session of its 1948 mid-year 
meeting, in the ballroom of the Edge- 
water Beach Hotel, Chicago, with 
President Tappan Gregory, of IIli- 
nois, in the chair. Roll-call by Secre- 
tary Joseph D. Stecher, of Ohio, 
showed 168 members of the House 
present, with every State and the 
lerritory of Alaska 
President Gregory recognized Glenn 
M. Coulter, of Michigan, Chairman 
! the Committee on Credentials and 
\dmissions, who reported that the 
Committee had approved the roster 
members of the House of Dele- 
gates as used on the roll-call. He 
noted the death since the 1947 An- 
nual Meeting of Chief Justice James 
P. Alexander, delegate of the State 
Bar of Texas (34 A.B.A.J. 241; 
March, 1948) and Harry Cole Bates, 


represented. 


of New York, delegate of the Asso- 
ciation of Life Insurance Counsel 
(34 A.B.A.J. 249; March, 1948). 
Chairman Coulter announced that 
his Committee had approved a certi- 
ficate of compliance from the Kan- 
sas City Bar Association, a local vol- 
untary Bar Association formed in 
1884, and that that Association was 
represented in the House. 

After approval of the record of the 
last Annual Meeting, a summary of 
which had been sent to all members 
of the House, President Gregory re- 
linquished the gavel to the Chairman 
of the House, Howard L. Barkdull, 
of Ohio. 

Chairman Barkdull then gave op- 
portunity for resolutions from the 
floor, for reference to the Committee 
on Draft. Robert G. Simmons, Chief 
Justice of the Supreme Court of Ne- 
braska, presented on behalf of the 
Section of Judicial Administration 
a resolution to the effect that the As- 
sociation approve in principle a con- 
ference of the Chief Judges or Jus- 
tices of the highest Courts of States 
and authorize the Section to plan the 
organization of such conferences. For 
the Section of International and 
Comparative Law, Chairman Fred- 
eric M. Miller, of Iowa, submitted 
two resolutions: One to approve the 
Marshall Plan and another as to the 
next meeting of the International 
Bar Association. 

Secretary Stecher gave the report 








of actions taken by the Board of Gov- 
ernors since the September meeting 
of the House. He stated that the 
Board had held three meetings: One 
in Cleveland immediately on ad- 
journment of the 1947 Annual Meet- 
ing, one in Chicago on last Novem- 
ber 6 and 7, and one in Chicago im- 
mediately before the present meet- 
ing of the House. He reported that 
the following actions had been taken 
by the Board: 

(1) Re-election of Mrs. Olive G. 
Ricker as Executive Secretary of the 
Association. 

(2) Re-appointment of the Board 
of Elections, consisting of Judge 
Edward T. Fairchild, Chairman, of 
Wisconsin; William P. MacCracken, 
Jr., of the District of Columbia; and 
Harold L. Reeve, of Illinois. 

(3) Approval, on the 
mendation of President Gregory, of 
re-organization of certain of the 
Board’s sub-committees, to make the 
Committee on Administration con- 
sist of the Chairman of the House of 
Delegates as Chairman, the Secretary, 
and the Treasurer; and to combine 
the former Sub-committee on Asso- 
ciation Committees with the Sub- 
committee on Sections. 


recom- 


(4) No appointment of a Sub- 
committee on Regional Meetings, 
but committal of the holding of Re- 
gional Meetings to the Administra- 
tion Committee. Subsequently the 
Board approved a recommendation 
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that no Regional Meetings be held 
in the Association year 1947-48, but 
that the 
Governors for each circuit be avail 


member of the Board of 
able for meetings of State Bar Asso- 


ciations in his circuit. 


Administrative Regulations as 
to Sections Are Reported 


(5) Holding the annual conference 
of Section Chairmen, on last Novem- 
ber 7, at which the necessity for co- 
ordinating the actions of Sections 
was stressed; and to implement this 
purpose announcing administrative 
regulations as follows: 

(a) No 


campaign for 


Section will conduct a 
membership except 
with the approval and under the 
supervision of the Administration 
Committee. 

(b) No Section 


ning” notices for Section dues except 


will issue “dun- 
with the approval of the Administra 
tion Committee—this in view of th: 
methods in force at Headquarters in 
following up the non-payment of 
dues. 

(c) No Section may accept a con- 
tribution from outside the Associa- 
tion, whether of money or free print- 
ing or any. other’ contribution, 
without the prior approval of the 
Administration Committee. 

(d) No Section or Section publi 
cation will solicit advertising for it 
self in view of the fact that the Jou R- 
NAL is the official publication of the 
Section 


Association; if any secures 


advertising for the JOURNAL, a com- 
mission on the proceeds will be 
credited to the Section. 


shall 


own arrangements for any stenogra- 


(e) Each Section make its 


phic reports of its proceedings in 
Seattle in connection with the 1948 
Annual Meeting. 

(6) Authorizing President Greg- 
ory to appoint ten representatives of 
to attend the 


the Association next 


meeting of the International Ban 
Association, with the proviso that the 
Association should not bear the ex- 


pense of such representation. 


(7) Election of James E. Brenner, 
of California; Richard Bentley, of 
Illinois; and Judge Robert N. Wil- 
kin, of Ohio, to the Board of Editors 
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of the JOURNAL. 

(8) Authorizing the participation 
of the Association in legal aspects in 
the National Conference on Family 
Life, on the basis noted in 34 A.B.A.]J. 
13; January, 1948; President Greg- 
ory subsequently appointing the rep- 
resentation reported in 34 A.B.A.J. 
195; March, 1948. 

(9) Directing that only the per- 
sons elected to membership in the 
\ssociation since the publication of 
the 1946 Annual Report be listed in 
the 1947 Report—this in order to 
effect necessary economies. 


Meeting Places and Approximate 
Dates for 1949 and 1950 

Are Announced 

(10) Changing the date of the open 
ing of the 1948 Annual Meeting from 
September 7 to September 6, 

(11) 
of the St. Louis Bar Association to 
hold the 1949 Annual Meeting in St. 
Louis, and the invitation of the Bai 


Acceptance of the invitation 


Association of the District of Colum- 
bia to hold the 1950 Annual Meeting 
in Washington, D. C., during the 
celebration of the 150th Anniversary 
of the creation of the District of 
Columbia. 

(12) Authorizing the special Com- 
mittee on Restoration of the Inns of 
Court and the Committee on Aid to 
War-Devastated 
tries to proceed with their solicita- 


Lawyers in Coun- 
tions of funds from lawyers (33 
\.B.A.J. 1189 and 1241; December, 
1947). 

(13) Disapproval of the recom- 
mendations of the Committee on 
Rights of the Mentally Ill, which 
were not presented at the Cleveland 
meeting because no member of the 
Committee was present to offer the 
and 


report recommendations; de- 


cision to continue the Committee. 


Special Committees Are Authorized 
and Reported 

(14) Authorizing the following Spe- 
cial Committees: 

(a) A Committee on American 
Federal System of Government, to 
study, among other things, the Mc- 
Carran bill (S. 1156; see 33 A.B.- 
A.J. 525; Jane, 1947). 


(b) A Committee on Legal As- 


pects of National Security. 
(c) A Committee to 
and report as to the resolution pro 


conside1 


posed in the Assembly on _ the 

(332 U.S. 19). 

15) Receiving a progress report 
) 8 pros I 


Tidelands case 


of the National Committee on Trafhe 
Safety, and authorizing the Commit 
tee to continue its program. 

(16) Stating by 
lawyers and their lawyer-sons who 


resolution that 
own and publish law lists which were 
published before the adoption of the 
original Canons in 1908 may con- 
tinue to publish their names in such 
lists if they include also from the city 
or community other listees in a num 
ber which the Special Committee on 
Law Lists considers normal for such 
city or community. 

(17) Approval of a_ resolution, 
upon the report of a special sub 
Committee, favoring universal mili- 
tary training for young men and 
women. 

(18) 


House of Delegates that action be 


Recommendation to the 


taken to establish a retirement pen 
sion fund for employees of the Asso- 
also that 


ciation; recommendation 


monies for the purpose be made 
available in 1948-49 by utilizing any 
needed part of the proceeds from 
sustaining memberships, thus fat 
placed in the building fund to the ex- 
tent that they exceed $12 per main- 
taining member. 

Secretary Stecher moved the adop 
tion of this report of actions taken 
by the Board of Governors since the 
last meeting of the House. Several 
members stated their view that since 
several controversial measures were 
included in the report, the House 
should consider and vote separately 
on them. A motion to this effect by 
John Kirkland Clark, of New York, 
Chairman Barkdull re- 
ferred the report to the Committee 


was carried. 
on Rules and Calendar for recom- 
mendation as to the time when the 
Board’s actions would be considered 
in the House. 


Reports of the Treasurer and Budget 
Committee Show Need for Economy 


Walter M. Bastian of the District of 
Columbia, Treasurer of the Associa- 
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yn gave his report. The budget for 
current fiscal year contemplates 

an estimated income of $468,400 and 
tal appropriations of $468,309.62, 
ving an unappropriated balance 

of $90.37. Of the estimated income, 

>434,457.24 was collected during the 
ist seven months of the fiscal year, 
wing a balance of $33,942.76 to be 

collected. Treasurer Bastian ex- 
ssed his opinion to be that this 
al will probably be reached. 

Deane C. Davis, of Vermont, Chair- 
nan of the Budget Committee, pre- 
sented its report. He said that the 
increase in Association dues resulted 
in numerous requests for increased 
ippropriations from Sections and 
Committees, and that many of these 
ad to be curtailed or denied in or- 
der that the Association start making 
p the deficit of $87,240.68 incurred 

w the fiscal year 1946-47, when costs 
ad gone up but dues were in process 
{ being increased. He said further 
that the budget for the current year 
has been constructed and operated 
upon the assumption that definite 
deficit spending is not in keeping 
vith the tradition of this Association 
and should not be permitted . . .” 

Che House proceeded next to the 
nominations for the new Committee 
m Scope and Correlation of Work, 
with results reported elsewhere in 
this issue. 

Chairman Charles M. Lyman, for 
the Committee on Rules and Calen- 
dar, recommended that the actions of 
the Board of Governors represented 
ry items (8), (16), (17) and (18), 
ibove, along with the Board’s report 
! the resolution as to military jus- 
tice, be made a special order of busi- 
ness for the beginning of the after- 
noon session. This was ordered. 


Jennings Bill (H.R. 1639) 
Approved With Amendments 


he House debated and adopted by 
i strong vote the resolutions drafted 
by a special Committee regarding the 
Videlands Case (332 U. S. 19), in 
support of S. 1988, to recognize and 
confirm State titles to tidelands. This 
iction is reported elsewhere in this 


issue, 
Charles S. Rhyne, of the District 
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of Columbia, Chairman of the Com- 
mittee of Aeronautical Law, an- 
nounced that the report of his Com- 
mittee had been filed, with no recom- 
mendations for action. 

The Committee on Public Rela- 
tions reported interestingly by Chair- 
man George M. Morris, of the Dis- 
trict of Columbia. For the new Com- 
mittee on Legal Aspects of National 
Security, Chairman Edmund Ruffin 
Beckwith, of New York, told the 
House of the preparatory work. 

Former Judge Frederic M. Miller, 
of Iowa, for the Committee on Pro- 
fessional Ethics and Grievances, made 
its report, in the absence of its Chair 
man, Henry S. Drinker, of Pennsyl- 
vania. Arthur J. Freund, of Missouri, 
submitted a report for the Section of 
Criminal Law, of which he is Chair- 
man. 

Two recommendations were of- 
fered by Frederick W. 
3rune, of Maryland, for the Com- 


Chairman 


mittee on Jurisprudence and Law 
Reform. The first, approved by the 
Board of Governors, was passed in a 
textually modified form, with sev- 
eral words being stricken from the 
original resolution and certain words 
added, on the motion of Former 
Judge Floyd E. Thompson, of Illi- 
nois, the changes being made to con- 
form to House practice. The resolu- 
tion as passed, with the deletion 
shown in brackets and the added 
part in italics, follows: 


ResoLvep, That the House of Dele 
gates of the American Bar Association 
reaffirms its approval in principle of 
the so-called Jennings Bill (H.R. 1639, 
in the 80th Congress), and endorses, 
as consonant with that approval, 
amendments [described in the report 
of the Committee on Jurisprudence 
and Law Reform this day submitted 
to the House, such amendments] (1) 
broadening the basis of venue autho 
ized in any case from the county to the 
State in which the injured person re 
sided or in which the injury occurred; 
and (2) permitting the application of 
the doctrine of forum non conveniens 
to [suits brought elsewhere] actions for 
personal injury or wrongful death; 
and that the President of the United 
States, and the Committees on the Ju 
diciary of the Senate and the House of 
Representatives be advised of this res 
olution; and that the Committee on 
Jurisprudence and Law Reform, or 











representatives designated by that 
Committee, be authorized to appear in 
support of this legislation. 


The second recommendation of 
the Committee was adopted, in an 
amended form advised by the Board 
of Governors, as follows, the changes 
being only as to the Committees to 
which the referral was made: 


RESOLVED, That the House of Dele- 
gates requests the President to refer to 
the Committee on Commerce and the 
Committee on Employment and Social 
Security, for consideration and report 
to this House, the question whether or 
not the Federal Employers’ Liability 
Act should be replaced by a Work- 
men’s Compensation Act; and, if so, 
to draft such act or to propose the 
form which it should take. 


The first session then recessed until 


2 o'clock. 


SECOND SESSION 


® Upon reconvening the House took 
up as a special order of business the 
several resolutions adopted by the 
Board of Governors, which had been 
severed from its general report at the 
first session. 
The first, 
Stecher, and approved unanimously 


offered by Secretary 
by the House, authorized the partici- 
pation of the Association as a spon- 
soring organization of the National 
Conference on Family Life (34 A.B.- 
A.J. 43; January, 1948), such parti- 
cipation to be limited to work in the 
Legal Section of the Conference and 
to involve no expense to the Associa- 
tion. 

After some discussion, the second 
resolution as basis for ending a long- 
time controversy was approved by a 
divided vote. There was some oppo- 
sition to a “grandfather clause’”’ as to 
law lists, but the House sustained the 
following, understood to be accept- 
able to the Committee: 


o”7 


Wuereas, Canon 27 now provides 
that lawyers may publish certain bio- 
graphical and other information re- 
garding themselves and their associates 
in reputable law lists; and 

Wuereas, The Special Committee 
on Law Lists requested an opinion 
from the Committee on Professional 
Ethics and Grievances relating to pub- 
lishers of law lists who are lawyers, 
and who published their own names 
as sole listees in their home city or 
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_% 


community, and the Professional Eth- 
ics and Grievances Committee ren- 
dered its Opinion 255 that 
Canon 27 as it now reads condemns 


stating 


such practice; and 

Wuereas, The 
and Grievances Committee has recon- 
sidered Opinion 255 after additional 
hearings of all interested parties and 


Professional Ethics 


has afhrmed the basic principles and 
conclusions announced therein; and 

Wuereas, Prior to the adoption of 
the original Canons in 1908, certain 
lawyer owners, publishers or proprie 
tors of law lists so published their 
names as sole listees and they and 
their lawyer sons so continued for 
many years without criticism; 

Now Be Ir Resotvep, That it is the 
judgment of this Board that in view of 
such long-recognized practice, if such 
lawyer publishers, proprietors or own 
ers include in such city or community 
number which the 
Special Committee on Law Lists con 
normal for 


other listees in a 


siders such lists in those 
respective cities or communities, they 
may continue to publish their names 
in such law lists and no objection 
should be made thereto by this Asso- 
Profes- 
sional Ethics and Grievances or Spe- 


cial Committee on Law Lists. 


ciation or its Committee on 


The House’s emphatic adoption of 
the third resolution from the Board, 
in favor of universal military train- 
ing, is reported elsewhere in this 
issue. 

The fourth resolution proposed a 
modification of House action voted 
at the 1947 mid-year meeting as to 
segregation of the amount of Associa- 
tion income received from sustaining 
memberships in excess of the amount 
of regular dues otherwise payable by 
such members. For the present year 
1947-48 the proceeds of this excess 
have been put in the building fund. 
lo avoid “deficit financing” in view 
of the budgetary situation reported 
above, the Board recommended that 
effective on and after July 1, 1948, 
the requirements of the pension and 
retirement system which the Board 
of Governors has established for em- 
ployees who have long served the 
Association be a first charge against 
the proceeds of sustaining member- 
ships. Debate ensued; on a motion 
by J. Harry LaBrum, of Pennsylva- 
nia, the House referred the matter 
to the Ways and Means Committee, 
for study and report at the 1948 An- 
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nual Meeting. 

William H. King, Jr., of Illinois, 
Chairman of the Committee on Mili- 
tary Justice, presented the fifth res- 
olution from the Board of Governors, 
asking for amendment of the Elston 
bill (H.R. 2575) so as to eliminate 
commanding-officer appointment ol 
courts martial and review of courts- 
martial proceedings. The favorable 
action is reported elsewhere in this 
issue. 


Proposals by Judiciary Committee 
Are Debated and Adopted 


The House took up the report of the 
Committee on the Judiciary. Chair- 
man John G. Buchanan, of Pennsyl- 
vania, told the House that his Com- 
mittee heartily favored confirmation 
of the appointments of Justice Har- 
old M. Stephens as Chief Judge and 
Judge Joseph M. Proctor as Associate 
Justice of the Court of Appeals of the 
District of Columbia, but is unani- 
mously opposing, on grounds stated, 
the Edward A. 
Tamm, of the FBI, to the vacancy in 
the District Court of the District of 
Columbia (see, 34 A.B.A.J. 
March, 1948). His announcement 
was received with applause. 


confirmation of 


bid; 


The first resolution from the Com- 
mittee on the Judiciary favored pas- 
sage of the O’Hara bill (H.R. 129) 
relating to the performance by fed- 
eral judges of services not related to 
their judicial duties. The measure 
would make it “unlawful for any 
judge appointed under the authority 
of the United States, except when 
specifically authorized by law, to as- 
cept, hold, or discharge the duties of 
any other office or employment un- 
der or for the United States while 
holding office as such judge”. The 
Committee proposal recommended, 
however, that the bill be amended 
making the requirement for prioi 
legislative approval apply also to of- 
fice or employment under “‘any State, 
or any government, national, State o1 
otherwise”. Judge John J. Parker, of 
North Carolina, Senior Circuit Judge 
of the United States Court of Ap- 
peals for the Fourth Circuit, spoke 
in earnest opposition to the resolu- 
tion, but it was adopted. 


Constitutional Amendments as to 
Supreme Court Are Favored 


Resolutions 2, 3 and 4 dealt with con- 
stitutional amendments favorably 
considered by the Association ol 
the Bar of the City of New York (see, 
34 A.B.A.J. 1; January, 1948). Con- 
tinuance of lively debate as to the 
proposals was evoked. Resolution 
No. 2 read: 

ReEsOoLveD, That it is the sense of the 
American Bar Association that the 
Congress should propose and the leg 
islatures of the States should ratify an 
amendment to the Constitution of the 
United States of America as follows: 

“Section 1. The Supreme Court 
shall be composed of the Chief Justic« 
of the United States and eight Asso 
ciate Justices. 

“Section 2. The Chief Justice of the 
United States and each Associate Jus 
tice of the Supreme Court shall retire 
at the end of the term of the Court 
during which he shall attain the age 
of seventy-five years.” 

Former Governor John M. Slaton, 
of Georgia, moved that the Hous 
consider the proposed Section | of 
the amendment separately from Sec- 
tion 2. This was decided on. A. W. 
Trice, of Oklahoma, moved that the 
following sentence be added to Sec- 
tion 1: “No person shall be eligible 
to appointment to the Supreme Court 
unless he shall have been admitted 
to the practice of law in some one of 
the States at least fifteen years next 
before his appointment, and _ shall 
have been a citizen and resident of 
the United States for a like 
next before his appointment”. This 


time 


amendment was defeated. 

Some members of the House op- 
posed the resolution on the ground 
that the number of Supreme Court 
justices should not be set by consti- 
tutional amendment, in view of the 
possibility that more justices may be 
desirable in the future with an in- 
crease of jurisdiction and litigation. 
Governor Slaton spoke eloquently in 
opposition to Section 2 of the amend- 
ment, on the ground that age and 
experience should not compel re- 
tirement of judges. Resolution No. 2 
of the Committee was adopted by 
the House. 

The third resolution was: 

Resotvep, That the Board of Gov- 
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rnors be directed to refer to an ap- 
opriate committee the recommenda- 
mn of the Association of the Bar of 
e City of New York that Article III, 
Section 2, of the Constitution of the 
United States be amended so as to 
provide that in all cases arising under 
the Constitution the Supreme Court 
ill have appellate jurisdiction both 

to law and fact. 
pon the recommendation of the 
Board 
ferred to the Committee on Jurispru- 


of Governors, this was re- 


and Law Reform. 
\fter further enlightening debate 


acnce 


he House adopted with substantial 
unanimity the Committee’s Resolu- 
tion No. 4: 
RESOLVED, That it is the sense of the 
\merican Bar Association that by con- 
tutional amendment or legislation 
should be provided that no person 
ereafter appointed Chief Justice or 
\ssociate Justice of the Supreme Court 
shall be eligible to the office of Presi- 
dent or Vice President. 
Consideration of the Committee's 
filth resolution was held over until 
the third session. The 
cessed at 5:45 o’clock. 


House _ re- 


THIRD SESSION 


® The third session was convened at 
10:30 o’clock Tuesday morning, af- 
ter the meeting of the State Dele- 
gates. Secretary Stecher announced 
the nominations made for officers of 
the Association and four members of 

Board of Governors. These are 
reported on another page. 

William G. McLaren, of Washing- 
ton State, and E. Griffin, 
Chairman of the State’s American 
Bar Association Convention Commit- 
tee, told briefly of plans for the An- 
nual Meeting in Seattle, September 
6-9 


‘Tracy 


Resuming consideration of recom- 
ndations by the Committee on the 
Judiciary, Chairman Buchanan of- 
fered its fifth resolution, which was 
lopted, as follows: 

Reso.vep, That the American Bar 
\ssociation is in favor of the repeal of 
the prohibition against the filling of 
the vacancy resulting from the retire- 
ment of the late Judge Woolsey as Dis- 
trict Judge of the United States for 
the Southern District of New York and 
is in favor of the creation of two addi- 
tional judgeships in said district. 


The Board of Governors had sug- 
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gested that it was undesirable for 
the House to establish a precedent of 
recommending the creation or non- 
creation of particular judgeships in 
particular districts of the United 
States—a function performed by the 
Judicial Conference of Senior Circuit 
Judges. In view of the importance 
and urgency of the New York City 
situation, the House voted support 
for the action of the Association of 
the Bar of the City of New York. 

Dean Joseph A. McClain, Jr., of 
Missouri, reporting for the Section of 
Legal Education and Admissions to 
the Bar, recommended Association 
approval for three law schools: Rut- 
gers University School of Law, New- 
ark, New Jersey; University of New 
Mexico College of Law, Albuquer- 
que, New Mexico; and Saint Mary’s 
University School of Law, San An- 
tonio, Texas. This was carried. 

The House approved a request of 
the Junior Bar Conference, submit- 
ted by Chairman T. Julian Skinner, 
Jr., of Alabama, that he be author- 
ized to appoint State co-chairmen 
where he deems it necessary. 

Resolutions from the Committee 
on the Bill of Rights, condemning 
Communistic infiltrations in the 
United States and urging registration 
of “Communists and Communist or- 
ganizations”, were 
Robert R. Milam, of 
adopted by the House after debate, 


presented by 
Florida, and 


as reported elsewhere in this issue. 
New York, 
President of the American Law In- 


Harrison Tweed, of 
stitute, gave a “progress report” on 
the joint program for continuing le- 
gal education. 

Resolutions from Section of 
Corporation, Banking and Mercantile 
Law Are Approved 

Three resolutions presented by Chair- 
man Benjamin Wham, of Illinois, 
for the Section of 
Banking and Mercantile Law, were 


Corporation, 


adopted: 

1. That the action of the members 
and Council of the Section of Corpo- 
ration, Banking and Mercantile Law 
in raising the Section’s annual dues 
from $2.00 to $3.00 commencing July 
1, 1948, is hereby approved. 

2. That the American Bar Associa- 
tion approves the recommendation of 


the Section of Corporation, Banking 
and Mercantile Law that the State De- 
partment propose to the International 
Conference on Trade and Employ- 
ment that creditors from this country 
be given equal treatment with credi- 
tors of all countries who are members 
of the Conference in all matters olf 
liquidation, bankruptcy and reorgani 
zation. 

3. That the American Bar Associa- 
tion approves in substance H. R. 5074 
for the amendment of the Bankruptcy 
Act. 


A fourth resolution, directing the 
Sections of Corporation, Banking 
and Mercantile Law and of Taxation 
to recommend “as soon as practica- 
ble” definite proposals for ending or 
lessening the federal income tax in- 
equities now faced by partners and 
sole proprietors of unincorporated 
businesses, in the matter of pension 
and retirement plans, was also adopt- 
ed (see editorial, “Doing Something 
for Lawyers”, in this issue). 


Re-examination of Social 

Security Program Is Urged 

Urging a complete re-examination of 
the social security and unemploy- 
ment compensation programs, the 
Committee on Employment and So- 
cial Security, through its Chairman, 
William Logan Martin, of Alabama, 
presented three resolutions which 
were adopted unanimously by the 
House: 

1. That the Gongress create a spe- 
cial committee to study the effect and 
results of the Social Security Act of 
Congress, and the desirability of re- 
vising the social security and unem- 
ployment compensation programs; 
and also give particular attention to 
the wisdom or fairness of deriving rev- 
enue from a class of citizens which is 
not paid by all. 

2. That in view of the fact that 
86.26 per cent of the accumulated so- 
cial security and unemployment funds 
have been expended for public pur- 
poses and non-negotiable special gov- 
ernment obligations substituted there- 
for, and that such part of such sum 
as may be necessary to meet extraordi- 
nary demands which may arise in the 
future will of necessity have to be 
raised by the sale of negotiable bonds 
or by the imposition of taxes to re- 
deem the non-negotiable obligations, 
Congress give consideration to a plan 
by which such funds as are disbursed 
for old age and unemployment com- 
pensation will be collected currently 
and in a sum not in excess of antici- 
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pated needs, and to terminating the 

present plan and substituting therefor 

a pay-as-you-go plan. 

3. That a copy of this Resolution 
and Report be sent to each Senator 
and member of the House of Repre- 
sentatives. 

A “progress report” on Uniform 
State Laws was given by William W. 
Evans, of New Jersey, Chairman of 
the Committee on State Legislation. 


Resolutions from Section of 
Patent Law Are Approved 
Taking up consideration of the re- 
port of the Section of Patent, Trade- 
Mark and Copyright Law, presented 
by the Section Chairman, Fulton B. 
Flick, of Pennsylvania, the House 
first approved amendments of the 
Section’s By-Laws to bring them into 
line with present standard form. 
The 


was debated, and then adopted in an 


Section’s second resolution 
amended form as follows: 
REsoLvebD, That the Association rec 
Revised Statute 4893, 
35 USC § 36, be amended by adding 
at the end thereof the following: 
Every such patent shall be presumed 
valid and until it 
been held invalid by the final judg- 
ment of a Court of competent juris- 
diction from which no appeal is or can 
be taken. 
The third and fourth resolutions 


ommends that 


to be unless has 


from the Section were adopted with- 
out change as follows: 
ResoLvep, That the Association dis 
approves H.R. 2520 and disapproves 
in principle any change increasing 
present fees of the United States Pat- 
ent Office incident to the filing and se- 
curing of U.S. Letters Patent. 
Reso.veD, That the Association dis- 
approves H.R. 3700 and further dis 
approves in principle any requirement 
of payment of any fees or taxes for 
the maintenance of a patent right. 


As to the fifth resolution relating 
to the patent provisions of any future 
National 


consideration was, on the motion of 


Science Foundation bills, 
David F. Maxwell, of Pennsylvania, 
deferred until the Annual Meeting. 

The third session of the House re- 
cessed at 12:45 o'clock. 


FOURTH SESSION 


®" The final session of the mid-year 
meeting reconvened at 2:05 o'clock. 
As a special order of business it took 
up first a resolution as to federal aid 
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to housing, which was unanimously 
adopted, as reported elsewhere in 
this issue. 

After a-statement for the Council 
of the Section of International and 
Comparative Law by its Chairman, 
Judge Frederic M. Miller, of Iowa, 
the report of the Committee on 
Peace and Law Through United Na- 
tions was presented by its Chairman, 
William L. Ransom, of New York. 
The actions voted are detailed else- 
where in this issue. 

Former President Joseph W. Hen- 
derson, of Pennsylvania, gave the re 
port of the Section of Administra 
Law. He the 
Section has inaugurated an essay con- 


tive announced that 
test in which a prize of $1000 will be 
given to the member of the Associa 
tion submitting the best essay on the 
subject of State administrative law. 
Details of the contest are given else- 
where in this issue. He stated also 
that a Hearing Examiners Board had 
been set up in the United States 
Civil Service Commission 
A.B.A.J. 179; March, 1948). 
A stirring report of the work of the 
Committee to Aid Lawyers in War- 
Devastated Countries was given by 


(see, 34 


its Chairman, Former President Ja- 
cob M. Lashly, of Missouri. 

Secretary Stecher announced the 
results of balloting for the newly- 
formed Committee on Scope and Cor- 
relation of Work, as reported else- 
where in this issue. 

In reporting for the Committee 
on Unauthorized the 
Law, Chairman John D. Randall, of 
Iowa, told the House that hearings 


Practice of 


have been completed on the Ad 
Act (the 
Gwynne bill, H. R. 2657) sponsored 
by the Association, and that the ac- 


ministrative Practitioners 


tive support of every member will be 
required for its passage. He re- 
ported also that his Committee is 
opposing an amendment to a bill to 
codify the Judicial Code of the 
United States (H.R. 3214) which 
provides that no “qualified person” 
be denied the right to practice before 
the Tax Court of the United States 
“because of his failure to be a mem- 
ber of any profession or calling”. The 
Committee offered the following res- 


olution which was adopted: 
ReEsoLvep, That the American Bar 
Association approves in principle thi 
Statement of Principles of Coopera 
between the Life Underwriters 
and Lawyers, adopted at Washington 
D.C., February 8, 1948, by the Na 
tional Conference of Lawyers and Life 
Underwriters, submitted in connec 
tion with this report; and that the 
committee be authorized to give this 


tion 


statement the widest possible publicity 

J. Harry LaBrum, of Pennsylvania, 
gave the report of the Section of In- 
surance Law, in the absence of the 
Section Chairman, Thomas Watters, 
Jr., of New York. 

The following resolution present 
ed by John M. Niehaus, of Illinois, 
Chairman of the Section of Labor 
Relations Law, on behalf of the Sec- 
tion, was adopted: 

REsOLveD, That the Section of La 
Relations Law of the American 
Bar Association be and is hereby au 


bor 


thorized to participate in a permanent 
body, to be known as “The Informa 
tion Council of Labor Arbitration 

which Council shall serve as a clear 
ing house of information on activities 
in the field of 
may be of common interest to the pat 
ticipating organizations; said Council 


labor arbitration that 


shall consist of representatives of the 
American Arbitration Association, In- 
dustrial Relations Research 
tion, National Academy of Arbitra- 
tors, and the Section of Labor Rela 
tions Law of the Bar Asso 


Ass Cla 


\merican 
ciation; and 

Be It FurRTHER ResoLvep, That the 
Section of Relations Law be 
and is hereby authorized to appoint a 
representative or 


Labor 


representatives to 
the said Council, but said representa 
tive or representatives shall be with 
out power to commit the Section of 
Labor Relations Law or the American 
Bar Association to any of the policies 
or activities of the Council or of the 
several organizations participating in 
such Council. 


Resolutions from the Committee 
on Draft Are Adopted 


Osmer C. Fitts, of Vermont, Chair- 
man of the Committee on Draft, re- 
ported the following resolutions of- 
fered from the floor: 

(1) From the Section of Judicial 
{dministration: Approving in prin- 
ciple an annual Conference of Chief 
Justices of the highest Courts of each 
State, and authorizing the Section to 
plan the organization of such a Con- 


ference. 
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2) From the Section of Interna- 
aland Comparative Law: Noting 
1 interest the announcement of 
Second Conference of the Inter- 
wional Bar The 
vue, Netherlands, on August 15- 


Association at 


}) From the Section of Interna 
al and Comparative Law: En- 
dorsing in principle, but in a modi- 
fied form, the European Recovery 
Program. (Text of the amended res- 
lution, ete., is given elsewhere in 
s issue). 
Chairman Fitts reported that a 
solution as to war crimes and other 
ited matters had been submitted 
by James A. Gleason, of Ohio, not 
1 member of the House. His motion 
hat the material contained in the 
solution be submitted to the Com- 
nittee on Military Justice and the 


Section of International and Com- 


Proceedings of House of Delegates 


ba Appraisals 


al and Commercial 


f factual appraisal 
tive business 


al Valuations of Industri 
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parative Law was carried. 

W. Leslie Miller, of Michigan, an- 
nounced that the Committee on 
Hearings, had no report to make. 
Charles M. Lyman, of Connecticut, 


Chairman of the House Committee 


Nominating Petitions 


Arizona 

rhe undersigned hereby nominate 
Charles H. Woods, of Tucson, to fill 
office of State 
Delegate for and from the State of 


he vacancy in the 


\rizona for the term ending with 

the adjournment of the 1948 An- 

nual Meeting, and for the office of 

State Delegate for and from the State 

Arizona for the three year term 

ginning with the adjournment of 
1948 annual meeting: 

Richard Fennemore, Virgil T. 
Bledsoe, J. Early Craig, R. C. Stan- 
lord, Jr., John F. Sullivan, Charles 
N. Walters, Walter E. Craig, Henry 
\W. Allen, Harold J. Janson, W. 
Francis Wilson, Leonard S. Sharman, 
Floyd M. Stahl, John A. Murphy, 
Denison Kitchel and William Spaid, 
f Phoenix; 

Clifford R. McFall, of 
[he sixteen preceding signatures 


Tucson. 


ippeared on both the petition for 


the vacancy and for the 
term): 

Palmer C. Byrne, Donald J. Mor- 
gan and A. M. Crawford, of Prescott; 

Herbert F. Krucker, Richard H. 
Fred W. Fickett 
George R. Darnell, of Tucson; 

Joseph S. Jenckes, Jr., Howard A. 
[witty, Vernon B. Croaff, Thomas 
|. Croaff, Jr., Charles Bernstein, Paul 
M. Roca, William A. Evans, Everett 
M. Ross, Henry S. Stevens, Alfred C. 
Lockwood, and Wallace W. Clark, of 


Phoenix. 


regula 


Chambers, and 


Illinois 


The undersigned hereby nominate 
Floyd E. Thompson, of Chicago, for 
the office of State Delegate for and 
from the State of Illinois to be elected 
in 1948 for a three-year term begin- 
ning at the adjournment of :he 1948 
annual meeting: 


ca’s more conserva 


RECOGNIZED 
AUTHORITIES 
ON PHYSICAL 
VALUES 


The Lloyd-Thomas Co. 


<appearsat \EJencineees 


on Rules and Calendar, gave a report 
for that group. 

The business of the calendar hav- 
ing been completed, the House ad- 
journed sine die at 4:30 o’clock on 
February 24. 


Barnabas F. Sears, of Aurora; 
Kaywin Kennedy, of Bloomington; 
C. E. Feirich, of Carbondale; 
Charles Wham, of Centralia; 
Jonathan C. Gibson, T. I. Mc- 
Knight, Harold A. Smith, Elmer M. 
Leesman, Anna Svatik, Charles Le- 
Roy Brown, James F. Spoerri, 
Charles J. Calderini and Frederick 
Dickinson, of Chicago; 
Henry C. Warner, of Dixon; 
Bruce A. Campbell, of East St. 
Louis; 
Harry H. Porter, of Evanston; 
Rodney L. Stuart, of Galesburg; 
Walter Bellatti, of Jacksonville; 
Melville A. Gray, of Joliet; 
Albert M. Crampton, of Moline; 
Clarence W. Heyl, of Peoria; 
George H. Wilson, of Quincy; 
Charles D. Marshall, of Rock 
Island; 
Karl C. Williams, of Rockford; 
Albert J. Harno, of Urbana. 
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DETROIT INVESTIGATIONS 


We have assisted many lawyers with 
problems in Detroit. Thefts, activities of em 
ployees, undesirable personnel, concealment 
of assets. Accurate legal investigations, 
| background information for prospective ex- 
ecutives. Thoroughly experienced. Licensed 
and bonded. Nationwide Representation. 

Any problem handled with discretion. 


WILLIAM J. QUINN CO. 


763 Penobscot Bldg., Detroit 26, Mich. 
Cherry 2770 or Cherry 2751 
William J]. Quinn, President, Former Special 
Agent of the F.B.I. 








NEWS FACTS... FINGER TIPS 


Now you can find any important curremt news 
item and those of the past 7 years in seconds. 
Facts on File digests weekly every important 
news item here and abroad. The cumulative cross 
index locates for instant reference, every name, 
date, event, figure, fact or quote. Used by Amer- 
ica’s leading authorities, industries, libraries. 

WRITE FOR ILLUSTRATED BROCHURE 
Complete weekly news and index service $45 a year. 
Cross-indexed yearbooks 1941-1947 $20 each. Write 
now for fully descriptive free booklet. 


Facts on File—Dept. 50-4, 516 5 Ave., N.Y.18,N.Y 








To Save Your Time In Grasping 
FEDERAL AGENCY LAW 


Out of the scores of rulings, 
directives, orders which pour 
forth from Washington each 
week, Law Week’s editors 
carefully select for you those 
of vital, legal interest—con- 
dense them to save your time, 
headnote them for quick refer- 
ence—speed them to you in 
time to prevent oversights. 


Write Dept. W 
UNITED STATES LAW WEEK 

















WILLIAM F. SEERY 


70 Pine St., New York City 5, N. Y. 


Staff T 


Staff Trained and Experienced in the 
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Integrated Investigative Service for Attorneys 
Nation Wide Coverage by former F.B.I. Agents with 
Offices throughout the United States 
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lowa 

The undersigned hereby nominate 
John D. Randall, of Cedar Rapids, 
for the office of State Delegate for 
and from the State of Iowa to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1948 annual meeting: 

Charles E. Hughes, of Belle Plaine; 

Carl C. Riepe and John Hale, of 
Burlington; 

T. M. Ingersoll, V. C. Shuttle- 
worth, David G. Bleakley, A. H. 
Sargent, Richard F. Nazette, Elme1 
A. Johnson and James E. Franken, 
of Cedar Rapids; 

Wayne G. Cook, Edward A. Doerr, 
James W. Bollinger and Charles D. 
Waterman, of Davenport; 

Frederic M. Miller, Edward H. 
Jones, John S. Howland, C. C. Put- 
nam, Sr., Fred C. Huebner and Phin- 
eas M. Henry, of Des Moines; 

ID. G. McCarthy, of Emmetsburg; 

Roscoe P. Thoma, of Fairfield; 

B. B. Burnquist and D. M. Kelle- 
her, of Fort Dodge; 

Franklin Jaqua, of Humboldt. 


Maine 
The undersigned hereby’ nominate 
Clement F. Robinson, of Portland, 
for the office of State Delegate for 
and from the State of Maine to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1948 annual meeting: 
Frank D. Fenderson, of Alfred; 
Herbert E. Locke, Ernest L. Mc- 
Lean and Ralph Farris, of Augusta; 
Edward W. Bridgham, of Bath; 
Carleton Doak, of Belfast; 
James Blenn Perkins, Jr., of Booth- 
bay Harbor; 
Harold H. Murchie, of Calais; 
Owen Brewster, of Dexter; 
Harold M. Hayes, of Dover-Fox- 
croft; 
Philip Lovell, of Ellsworth; 
Benjamin Butler, of Farmington; 
George B. Barnes, of Houlton; 
William B. Skelton and John J. 
Mahon, of Lewiston; 
Albert J. Stearns, of Norway; 
Leon V. Walker, Robinson Verrill, 
Harry M. Verrill, Sidney St. F. 
Thaxter, and John F. Dana, of Port- 
land; 





Edward S. Titcomb, of Sanford: 

Edward F. Merrill, of Skowhegan: 

James L. Boyle and Carroll N. 
Perkins, of Waterville. 


Montana 

The undersigned hereby nominat: 
Julius J. Wuerthner, of Great Falls, 
for the office of State Delegate for 
and from the State of Montana to bi 
elected in 1948 for a three-year term 
beginning at the adjournment of th 
1948 annual meeting: 

WwW. §. Moulton, 
Melvin N. Hoiness, Cale J. Crowley, 
James H. Kilbourne, 
Haughey, R. 
A. F. Lamey, of Billings; 

James Thomas Finlen, Jr., Roy 
H. Glover, John V. Dwyer, Robert 
G. Dwyer, L. V. Ketter, W. M. Kirk- 
patrick, P. L. MacDonald, Sam 
Stephenson, Jr. and John E. Cor- 
ette, of Butte; 

Arthur S. Jardine, S. B. Chase, Jr., 
Alexander Blewett, Jr., John H. 
Weaver, Harvey Blaine Hoffman, 
Orin R. Cure, John D. Stephenson, 
William M. Scott and I. W. Church, 
of Great Falls. 


Jameson, F. D. 


James M. 
G. Wiggenhorn and 


New Jersey 

The undersigned hereby nominate 
William W. Evans, of Paterson, for 
the office of State Delegate for and 
from the State of New Jersey to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1948 annual meeting: 

Russell E. Watson, of New Bruns- 
wick; 

John Grimshaw, Jr., Louis Dwo- 
retz, Foster W. Freeman, Jr., Foste1 
W. Freeman, Sr., Archibald Kreiger, 
Charles S. Silberman, Edgar A. De- 
Yoe, Milton Schamach, Edward F. 
Merrey, Sr., and Paul Rittenberg, of 
Patterson; 

N. Louis Paladeau, Jr., Theodore 
C. Baer, William R. Gannen and 
Charles Hershenstein, of Jersey City; 

Sylvester C. Smith, Jr., H. Edward 
Toner, John A. Ackerman, G. Dixon 
Speakman and Thomas McKay, Jr., 
of Newark; 

S. Paul Ridgway, of Atlantic City; 

Frank T. Lloyd, Jr., Joseph J. 
Summerill, Jr., John H. Reiners and 
Walter R. Carroll, of Camden. 
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Texas 


[he undersigned hereby nominate 
jumes L. Shepherd, Jr., of Houston, 
for the office of State Delegate for 
ind from the State of Texas to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1918 annual meeting: 

Ben H. Powell, Arthur P. Bagby, 
Dan Moody, Ireland Graves and Ed 
ward Clark, of Austin; 

J. A. Elkins, Warren J. Dale, W. 
8. Bates, Newton Gresham, Hugh 
O. Buck, John C. Williams, Leon 
laworski and H. F. Montgomery, of 
Houston; 

R. G. Storey, J. Glenn 
Paul Carrington, Hatton W. Sum- 
ners, Gerald C. Mann, W. B. Hamil- 
ton, Walace Hawkins, E. 
\rmstrong, H. Bascom Thomas, Jr., 
Paine L. Bush, John E. Kilgore, and 
Ralph B. Shank, of Dallas. 


‘Turner, 


Taylor 


Texas 


lhe undersigned hereby nominate 
E. G. Lloyd, Jr., of Alice, for the 
office of State Delegate for and from 
the State of Texas, to be elected in 
1948 for a three-year term beginning 
at the adjournment of the 1948 
irnual meeting: 

Frank B. Lloyd, Jacob S. Floyd and 
(. W. Perkins of Alice; 

C. C. Small, of Austin; 

J]. Allen Wood, O. E. Cannon, I. M. 
Singer and W. M. Lewright, of Cor- 
pus Christi; 

Ed Mann, S. T. Phelps, M. J. Ray- 
mond, J. G. Hornberger and Horace 
Hall, of Laredo; 

R. E. Seagler, Nelson Jones, Rex 
G. Baker, J. Q. Weatherly and James 
\. Allred, of Houston; 

Paul G. Greenwood and M. O. 
Johnson, of Harlingen; 

Robert Lee Bobbitt, Park Street, 
\l M. Heck, W. W. Fowlkes and Ray- 
nond W. Weber, of San Antonio. 


Wyoming 


The undersigned hereby nominate 
Charles E. Lane, of Cheyenne, for 
the office of State Delegate for and 
from the State of Wyoming to be 
elected in 1948 for a three year term 
beginning with the adjournment of 
the 1948 annual meeting: 


Burt Griggs and Robert B. Rose, 
of Buffalo; 

T. Blake Kennedy, Albert D. Wal- 
ton, Ewing T. Kerr, George E. Brim- 
mer, William O. Wilson, George F. 
Guy and Marshall S. Reynolds, of 
Cheyenne; 

Clarence W. Cook and Louis Ka- 
bell, Jr., of Evanston; 

Roscoe R. Gardner, of Glenrock; 

Joseph O. Spangler, of Greybull; 

L. A. Bowman, of Lovell; 

Elwood Anderson, of Gillette; 

Thomas O. Miller and Frank A. 
Barrett, of Lusk; 

Preston T. McAvoy, of Newcastle; 


Edwin V. Magana, of Rock 
Springs; 
Madge Enterline and Fred W. 


Layman, of Casper; 
James L. Simonton, Jerry W. Hou- 
sel and E. J. Goppert, of Cody; 
Willet M. Haight, of Riverton. 


Wyoming 


The undersigned hereby nominate 
H. Glenn Kinsley, of Sheridan, for 
the office of State Delegate for and 
from the State of Wyoming to be 
elected in 1948 for a three-year term 
beginning at the adjournment of the 
1948 annual meeting: 

Burt Griggs, of Buffalo; 

Ray E. Lee, C. A. Swainson, M. S. 
Reynolds, A. Joseph Williams, James 
A. Greenwood, John U. Loomis, 
Ewing T. Kerr, M. A. Kline, Edward 
T. Lazear and Byron Hirst, of Chey- 
enne; 


Nominating Petitions 


Oliver W. Steadman, Sarah Don- 
ley Steadman, James L. Simonton, 
Meyer Rankin, Jerry W. Housel and 
Milward L. Simpson, of Cody; 

Sam Corson, Clarence W. Cook 
and P. W. Spaulding, of Evanston; 

R. E. McNally, D. P. B. Marshall, 
Wilkam D. Redle, James Munro and 


A. W. Lonabaugh, of Sheridan. 
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A Goad Bind Dog... 


Have you ever had the pleasure of watching a 
fine performance by a trained setter? There you 
saw high efficiency, graceful pointing, and good 


retrieving. 


AMERICAN , JURISPRUDENCE 


sets up the law for you in the same efficient man- 
ner. It retrieves for you many cases which would 
otherwise be lost. Its clear presentation of the 
reasons for the rules gives you a fuller understanding than you 


would have without this text treatment of the law. 


The hunter with only decoys is at a disadvantage. The lawyer 
without American Furisprudence must do much needless re- 
search in finding the applicable rules of law. When you own 
American Furisprudence you never have to write your own rules 
of law. In this set they are written in the exact 
language of the cases. They are, therefore, both 
clear, accurate and trustworthy. Convenient 


terms can be arranged upon request. 
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